






















Lae a i _» IN THE 
é ; £ SUPREME | COURT 
Be # Fresh onde OF THE _ 
pe STATE OF LOUISIANA = 
+8 ‘. | ‘ 
: “is EASTERN DISTRICT, MARCH TERM, foe 
J Wis ae Ter: Eastern Dist 
| ;) «KIRKLAND vs. HIS. CREDIPORS. March 1829 
Fe hinemandiem the court of the thifl, district. — 
: _-Marttn,J.delivered the opinion of the court. a 
Ingram and Crofts -filed: their opposition ton” cannot 
«| forthe tableau of distribution, ‘This instrus™ without ) 
«lea 
| ment is subscribed by Andrews, as the attor- * — 


“| mey of both, * 
| . Ingram complained he was placed as a 
‘simple creditor, while as joint assignee of 
Crofts: of a mortgage given by the insolvent, 
: | he was entitled to a privilege or mortgage. 
P »@rofis complained he ‘was not on the ta- i 
bleau, although he was creditor in solido, 


em 


oe ee 








512 CASES IN THE SUPREME COURT 


: Eastern Dist Several creditors ingram’s jf 
ond wos icasioge cifBveral Fi of which wag 
cee -that he was nota sole, but aijoint assignee ¢ 
BEE he mortgage with Crofis, “a 

Notice was accordingly given to bo 
their opposition on the 3lst of March, 4 E. 
and on the 19th of" July: the case’ was atl ai 
and a decree wag made, dismissing his élaim * i 
without noticing Crofts’. Pl 

On Tngram’s appeal the judgment: was as Ii 
firmed. » | fl 

In the mean while, on the 18th of ay, é 

Crofis filed a septate opposition—urging he’), | ° 

was never fiotified of the filing of the tableau, © fi 

and the legal notice was not giveritethe ched- * 

-itors; therefore he was still: entitled to hiv-op- © 

position, although ten days had ‘elapsed: mt wie 

the filing of the: tableau. He therefore com 4 m. 

cluded for the amendment of the tableau ba f 

a number of grounds. re r 

‘Fhe counsel for the syndic sinead wae 
plication. as too: tardy, because upwards of 
twenty days before the date of his lastopposis | 
tion. he had filed:-one to the tableau: tnd. | ) 
therefore, having stated an objection tates Soa 
bleau,-he could not be heard in his-allegi oe 











OF THE SPATE OP LOUIS, 
e never had anypotice of is being” filet? ‘as 


' : a _ her, that notice to Ingram’ his joint e 


\ Fhe 


: | Pe 
‘Te 


“4 


HMitor twsdlido, was sufficient: 4 KinkLanD 


i e ne court was of opinion that the oi. Ca 


3 not ke in ime; and dismissed it 
b Appearance waves. dhe iitormidlty ality ofa cita= 
The appellant came in voluntarily and. 


Her to be named as a joint creditor walle 


ath, He afterwards filed another opposi- 


| tion, Ashe did so without: leave, ‘iteeannot’ 


s » considered ag an amendment of the first 


3 "| en and as “esiapeg: One it was too 


- & 


LI is. -sherefare ordered, adjudgea and -" 


“ Toe, that the judgment of the distritt court 
it pies oe 


. «Soa 2 
ck "2 faa te 


_ ROWLETT vs. SHEPHERD. The roca 


_APrRAL from the court of therfirst distritt” an Toth other 
Mierin,J delivered the opinion ofthe gout. Code ofPrac- 


tice, is that 


The plaintiff appealed from an order for which the 


Sheriff is to 





. se wetting aside a writ of seizureand sale, © ™ sive to the | 


efendant, 


[ro counsel for the defendant and appel-tre" “* 
OL.VH.N.S. 65 


eo 


























| parts of the'no right’to the wrt as he did not prove he E 


s4.- © ___ GASES IN PRE) SUPREME COURT | 
i urges that the writ. a properly set a 





Bowser 1. Issued idole anys pein 


re the defendant, ws 


1928 has re 2. The-plaintiff. was an assignee, 


pealed those 


er. laws 


which require 
ed an assig- given-any’ 


eration to the assignor. 








nec to provas “3 ie gitthiority of the ane gent 


the consider«. 
ation of the not 


ee + tha Ae oe 
ra _" 
tained awit 4 nee notice of the assignment had i , 
f 

‘ The autho’ given teithe debtor. 

rity of a 


swom attor . 5, The oath was-not taken the D 


ney is always 


ag es but by his agent. ve 
must precete © On the first point, the Code of Pra 


the euly to, 235,and°%36.is relied on. We think the ho. 
belt tired tice there spoken of, is that which the eal 


ment be en . si 
forced by ato give before a seizure. For the code 1 
writ of seiz- es. 


ure, by an as quires, that besidés the ordinary delay, thed 
“That et fendant should have further time, in propor. 
? 


of «the 
coy "which tion to the distance of the residence of the 


plaintifi's. , Judge to whom the petition is presented, 


ied re 2 _ On the: second,-the counsel relie 
oe vs. DeEnde, vol. 3, 310. Wray vs 
- King, 10 Martin 220. Cur. Phil. ie 





' tante, n. 18, ms 


Iq the first case, we held that sho 
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7) * ‘OF THE STATE OPLOUISIANA, © 


tiff ig not the defendant's original créA- Eastern 
F, he: must, produce authentic ‘evidence of 


“is.own: 'tille’to tlie debt;*and on the other, 


a writ of seizure and sale could not issue 
Plavour of an indorsér on parol proof of the 
adorsement.’ The Curia Philipica, indeed, 
uires that the plaintiff, b obtains the 
“writ, should prove the amount he paid to the 
a in some other manner than the: 
the assiggor. ‘This we take to be 
s* i of practice which is now repealed . by 
“the actof 1828, e 
Iit'The same book requires the Judge, be- 
ore he grants a writ of seizure and sale, to 





ie ~ consider si la execucion se pide, en virtud 
<5 Bee ‘de poder del acreedor. Pedimiento, n.13. In 
‘| the present cdSe the petition is signed bya 
**~ sworn attorney, who, till the contrary be proved, 
Ge: always presumed not to act without being 
“cemployed. Hayes vs. Cuny,9 Martin,87. 
| .»-IV. The notice required by the Civil.Code 

$00 . \ the debtor, of the assignment of the © 

e 


bt, has for its object, to prevent hig-paying 


* 


> & 
a". 





se 


RowLerr 


ito the assignor, or the creditors of the latter . 


t from seizing it. The aemane which “inust 


ms, 
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autem pat. precede the seizure is theconly notice quik 
Sa before enforcing payment by Scale 
Reni"* . V, That part ofthe Civil Code 3361, whidk 
satan “required an oath from the plaintiff is repeg ealed | 
by the Code of Practice 734, which. provi i 
‘that he may obtain a writ ee and #2 
on a simp 33 
We think the writ in the present case ¢ 
not to‘have been set aside, 7 wos 
“It-is therefore ordered, 3 ihiigen lem | 
creed, that the judgment be. annulled, av 
eed and reversed, the writ of seizure ¢ nd 
reinstated, and the case remanded: for fart ¢ 
proceedings according to law, the appe tee 
paying costs in both courts, | ey 
Grymés for ae for de 


ant, 


LACOSTE vs. BORDERE & AL, 


A debt of. Appear from the court of the ace 


fered as com- 


pensation”. city of New-Orleans.. - 


must be as lie’ e 
eitim, ~~ Maggzn, J. delivered the opinion of te ) 
tion mut be,e0urt. "The defendants and appellants, sued? 

os for the price of goods‘and merchandises pir P 


nected with 


hisclaim, Chased from the plaintiff, complain that Pe _. 
“a ie 





ORTHESTATE OPLOUISIANA, IY 


‘per sh court erred “in disallowing their + eer 

Re mpensation and reconvention. | ame 

LS They alleged that they heretofore | were in faieee 
‘Sapte shit With the plaintiff Mod hide: whom Borperr&al 

= 2 partnership was dissolved, theyimprovident- 
ala} dy paid him a much larger sum than was due - 
bs fohim ; oe of: the debtors of the for- 


“Qe ) equally liquidated as that ‘ff the plaintiff, Civ, 
be | ‘Code, 2205. 7 Toullier 444, The plea re- 
be aired the re-examination of the settlement of 

se : the affairs of a partnership. 

©) “Reconvention could not be allowed be- 
a @atse-the claim of the.defendants was not ne- - 

| ‘Cessarily connected and incidental to that of 

| titainc Code of Progtice, Se © ys 
» | ° It is therefore ordered, adjudged 

‘reéd that the jodgment of the parish a 

be affirmed with costs. — 


anon for: plaintiff’ ~Grymes for defend- 


4} ants. 








Eastern Dist. 


scription’ orcourt,."Thig.case was before us on the ay . 
must be'on a peal. of Gravier, Vol. 5,597; théother defe 
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PLAUCHE & AL. vs. GRAVIER & AL: 


Appeat from the court of the first dist ict iy 
Marrm, J. delivered the opinion: of thie 


dants, third; possessors of the lots-which the 
plaintiff prayed the sale of, as mortgaged fo a 
_ him by Gravier, have appealed, and>the case | 
_ is before us on a bill of exceptions, tale 
their counsel on. the refusal of the’ strict. 
judge to charge the jury that the plaing 
were barred by the prescription of ten years. is 
The appellants are in possession of the pre- 
mises S upwards’ of ten years: but they are with. 
out any: written title thereto; they have 
deed a title from: Gravier to the two lots - 
mediately in face of the premises, on the op- | 
posite side of the street, and in consequence | 
of, and by his directions, took possession al 
of th 6 premises, | 
Tis clear that fhis i is no defeinee agaist & ' 
plaintifis, who lent their ‘Money and took a | = 
mortgage on property which, according to the dy 
books of the recorder of mortgages, was uy 
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bered, and by an authentic act once bé- Eastern Dist 










: d.to him and was-not alienated. The SPN 
lants had no just title. on -cannot tid me si 





# ay : ¢ ™ , badd * 
be. fac’ n GRAVIER 


oe ‘is datibore ordered; adjudged ‘and de- ul 
€rcod, that the judgment of the district court 
ab affirmed with costs. 

‘ah Denis po es acca me for defendants, 
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“‘Blossaiz & AL. vs. FERGUSON. 


‘alkis, from the court of the first district, ® , sibeis 


_ = J. delivered the opinion of the no ob ng 


ut, '. The defendant was indebted to cme deh. me 
Shaumburgh, who gave two ordets on- him. led the deve 
One in favour of the petitioners foF $250; gt 
the other in favour of C. Adams, jr. for $200 besowith the 


assent of.the 


ba has been endorsed to.them. They ‘ett. 


The general 


Were presented by the plaintiffs and payment is", “2% 
__fefused, because the’ defendant had promised, ‘a < 


infer- 


a" ue ; 


ae 


a 





| i: to their presentation, to pay a credit- eo 

the drawer. ing therefrom 
a = 
tthe | he plaintiffs contend “that the sent 


aka | of the debt to them and notice to the defen- 
5 the A ., dant, operated as‘a “legal transfer:of the sim 
; pat for which the orders were given; and that 


¢ 













520 CASES°IN THE SUPREME COURT 
Base it there is no proof on record that the 
‘rcv Was requested or authorised by the ‘anda 
ieee discharge the debt he owed’ to the Gre is 
7s “tors, for whose use the money was approgt ri P, 
- ated by the defendant. fe 
This position would we are inclined to i 
bé correct, ifjthe case was. before as: on. thi 
ground alone. But the defendant cunte 
that he could not be compelled to pay assign 
ments of portions of the debt due by him, and_ 
_* this objection is certainly well taken. ° vol. 
5,193; King & als. vs, Havard,.5 Vi hes to ‘ 
The plaintiff however contends that this 
“a defétice made by the other party, intores 
_ ingetting his claim paid, and that the eee 
made no such objection when the draft was pre, 
sented to-him: _ This. may be so in point of fac 
but we'cannot look beyond the pleadings a 
evidence. It is made here by his avtomey 0 
._Tecord, and until the contrary is shewn we ¥ 
presume he has been acting correctly ih | 
suance of his instructions, = e 
The answer denying t that the defeodant I. 
indebtedih any manner to the petitioners pt ; be 
the point on which the case goes off at ial 2 | 


* 





« 


# 
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tts enied all the facts in the petition, and UE i 
legal inferences that could be drawn “ ae 
uss 
them. 
“We conclude therefore that the court below Fakevion. 
J gered i in giving judgment against the defend- 
| -ant; andit is ordered, adjudged and decreed, 
al é that that judgment be reversed, and that there 
be judgment against the plaintiff as in case of 
non-suit, with costs in both courts,» 
Slidell for the plaintiffs—Hoffman for the 
defendant. 





4 


i. : 
* JOHN K. FERGUSON vs. WILLIAM L. FOSTER. 


Appear from the court of the first district. apne oatll 
not arrest the 
Porter, J. delivered the opinion of the court, person of his 
debtor, and 


| 4,00 the petition filed in this case, a writ of at- vost ll 
“=| © tachment was taken out and levied on nasteam ee 
oe boat. The boat, by agreement between the insure the ex. 


medies are 
insure se A 
ecution of the 
"parties, was to run during the pendency of suit, judgment. 


e to 


» and the profits to be applied to the extinguish- shew egy tha 


‘gent of the debt -. trips had been ~ gmt 
- ‘ should not be 
made, the plaintiff supplemefilal peti- ger does 
J ‘ton, stating that instead of any profit having seyetioae . 
a accrued from this agreement, the boat had lost coutsine! it 


‘oh each voyage; and a farther st sum of $185 69 * *°- 
Vor. VIL N.S. 


C 
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aie Ease Dis. is demanded. The plainift also averred that 
dled ~~ a the steam boat was’ incumbered by a hea 

Faneusox mortgage, and that he feared he would bedi 

FostER rived of the benefit of his attachment. He - 

prayed that the defendant men be held % 

bail. 





the defendant taken: and the question present- 


right to use both these remedies. On the hear- 
ing of a rule taken by the defendant to have the” 


ed the objection to the correctness and I. gality_ 

of the steps taken by the plaintiff, and made 

the rule absolute, “From that decision the 
ns present appeal was taken. 


lature give us no positive provision on this sub- 


= the plaintiff may r 
fect tote suit he i 






& 






An order of court was given; tle person of 


ed to our consideration is, whether under the 
circumstances: just stated the plaintiff has a» 


‘Sted order of bail set aside, the court below sustaig- © 





The rules of practice furnished by the legis- ” 


| » ject. The 208th article of the code of prac- ‘| - 
7. tice in speaking of the conservatory acts which 

; if order to give GF” 

jut to institute, states | 
hat they may be used either-against the per- } 
son or the property. The defendant has urg- y 
ed, from this — in the disjunc- — 

















































we. a 


| © or THe stare oF Lovistaya: 


tive, that it was not the intention of the ata 
ture that both should be exercised in the same 


action. But it appears to us that this provi. 
jsion was rather intended to mark out the ex- 


‘iat @ of the remedy, by giving it against person 


and property, than to provide for the manner 

_ in which it should be used, and that little aid 

can be derived from it in deciding the point 
before us. 

The question then is to be decided on gene- 

. Tal principles, and the best rule we can adopéy 


- # is that which will carry into effect the object 
4 for which the riglit was conferred. 


It was given for the purpose of enabling the 
plaintiff to ensure the execution of the judg- 
“ment he hoped to obtain, and whenever that 
can be secured by a resort to one of the reme- 
dies, the plaintiff should not be permitted to 
avail himself of both ; because the making use 
‘of arrest and attachment would in such acase 
abe oppressive to the defendant, without being 
useful to the plaintiff. @ 

Laws which-deprive men of the use of their 
property and their personal liberty, on the mere 
allegations of their adversary, supported alone 

by his oath, should be strictly construed, and 
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e: mei 5 ss 


*, 
a 


i ae 






FERcvson ~~ 
Stersk -_~s 
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. 
a} ae 


os: 


a 
os 


+ Sa who claims the benefit of them should clears, 
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—=--— ly establish his right’ to so severe a remedys) 
‘akdcvo This rule increases in force, when he has ale 





— ready resorted to one means of giving effect to : 
the future decree of the court; because the preys 
sumption of the necessity for further conse vik 
vatory acts, is weakened by the securityalrea+), 
dy obtained. i 

In the instance before us, the attachmess. 4 


was levied on a steam boat; if she afforded © 


sufficient means of ensuring the execution of © 


the judgment, the plaintiff had no right to at. 
rest the person of the debtor. That she was 
of sufficient value to do so has not been denied,” ' 
and the oath of the plaintiff to hold the defend- _ 
ant to bail, alleging solely as the ground for it 
that she was encumbered with a mortgage ri 
furnishes strong ‘presumption that without this ‘ 
incumbrance she would have been sufficient, i 

The case then is narrowed down to an en- 


quiry whether legal and adequate proof of the 
failure of the first remedy was offered. In or- 
dinary ¢ cases it is enough for obtaining a writ 


of attachment, or an order for arresting the : 
person of the debtor, that the plaintiff makes q 
oath of the facts, and the defendant if he wish- — 
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a ee 
< iiatel 
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esito have the order set aside must disprove Eastern Dig, 


them. Code of Practice, 218, 

-» But whether in a case such as this, wheré’ 
the: plaintiff demands a double remedy, and is 
auitled to it only on special grounds, the,de. 
A} fendant might not have put him on the proof 
“ of fthoséfacts which would authorise theissuing 


| the order for arrest, after ‘an attachment has 


been granted, may be well doubted. The 


"| pleadings in the inferior court however clo not 


4 permit us to examine it, The affidavit of the 
94] plaintiff was sufficient in the first instance, and 
# the rule taken did noteput the verity of the 
ie allegations coptained in it at issue, A call on 
j the plaintiff to shew cause vhy the order grant- 


ity | ed should not be set aside, put the legality of 


oy the steps taken by the plaintifforthis own shew- 
is ing alone at issue, and afforded him no notice 
4 ‘geome prepared with proof to support them. 

, Assuming it therefore as a fact, that the pro- 
penty on which the attachment was levied, be- 
| ing incunabered with a mortgage, did notafford 
security for carrying into effect the judg- 
|| ment which the plaintiff expected to. obtain, 
? We think the court below erred in setting 
‘side the order { arrest the person of the 
debtor. 


Marek, 
aa 


spac 


Sdvren. 
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Eastern Dist It is therefore ordered, adjudged andude 
Marth, 1829. gic ae 
~~ creed, that the judgment of the district coun 


Fenevses bevannulled, avoided and reversed: and itis 
PostER- further ordered, adjudged and decreed, that 


the.case be remanded, to be proceeded in abe 


cording to law, the appellee paying the oo 


of this appeal. wD 
Hawes for plaintiff—Christy for dofendan 


* 





GABAROCHE vs. HEBERT & AL. | y 


Theanswer A pprax from the court of the.fourth i? 


of the plain- 
tifftointerro- the judge. of said district presiding. 


gatories may 


i eken --Ponrer, J. delivered the opinfén of the cout | 


sion to exa- 


mine witness This action is brought against the maker 
"an answer indorser of a . SORT note. The petition 


to interroga~ ‘ 
toriesmust be states that the defendants are indebted to him, 
categorical, 


but it is im-by one of them making his note in favor of the 


material in 


°>* . ce a 
what lan- other who indorsed it: that the said note was 
guage the an- 


. oe: ismade. duly protested for non-payment, of which the 


indorse- 
a oe indorser had notice, which facts will more filly 


does not pre- 
vent the in- 


Norse. from appear by the note and protest annexed as part 
suing on it ¢ 
and recover- Of the petition. } 


ing. 


dorsement of the note as alleged; but avets 
that the meker was indebted to one Tate in the 





The ‘answer admits the execution and i- 
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gum of $1300 or thereabouts, and for the pur- Eastern Dist 


f th 9 bli ti J 
pose of paying the same, an obligation Sr Cassels 


made in favor of the indorser for $1800 with - 

Hesraréal 
a view to have it negotiated. The balance 
between the sum due and the amount of the 
jjote to be returned to the payor. That some 
ime,afier the execttion’of this instrument the 
piesent plaintiff presented himself as the hold- 
er and proprietor of it. That the maker ex- 


plained to him the circumstdiices under which 


*. | jvhad been given, fod refused payment unless 


credit for the excess'was allowed. Thatthe 
plaintiff promised to make inquiry in relation 
to . a, of the defendant, and if found 
(que that’credit should be given: Upon which 
the maker, relying on the-honesty and good 
faith of the plaintiff, made seyeral payments: 
a gave the note on which this suit is brought 
the balance, under the stipulation however 
that the difference bétween the sum originally 
due by Tate and the first note for $1800 should 
be deducted from it, 
» ‘The answ ay further, that the plaintiff 
dail the note for $1800, at a discount great- 


ef than the legal interest, and demands credit 
forthe excess. ©. 


















528 CASES IN THE SUPREME COURT ~~ 


Basten Di Dist With these admissionsy:there is ‘a genéral § 
_ ~~ denial of all the allegations in thé petition,ting 
GABAROCHE 
PR answer concludes by averring that on the 
plaintiff's ovn shewing he isnot entitled tp 
judgment, | * 
. Annexed to the defence were the following 
interrogatories, the materiality of which ere 
sworn to, and bes answers ordered ye 
court. ; | 
1. Are not the*facts stated in this anil 
snail. far as they come’ within your ey 
ledge? 
2. Say which of 
within your own kno hedge? 4: te 
3),State which of them are not withill you 
own knowledge? . i“ 
. 4, Do youknow, and if you do, say ot wht 
discount the > of $1800 was discounted : 
To the answers filed to théSe interro ato 
ries the defendant excepted. ™ i 
#1. Because the commission to take said am 
swer did not issue in the proper form, and 
should “hot have been a agate ee 
examine all witnesses, 
" 2. Because the answers to tlie first a 
fourth interrogatories are@insuffici 


evasive. 
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mony taken und te illegal A commission 
0 examine ali witnesses, will authorize the 
examination.6F one, for in that light must the 
plaintiff be considered when the defendant 
galls for his testimony. % 
‘ @. The answef to the first interrogatory 
appears to usto be full and explicit; but that 
| given: to’ the fourth. requifés' a more particue 
lar examination. 

| "Phe question adced is, “Do you know, and 
‘if you do, say, at what discount the note of 
$1800 was discountéd?” ‘The answer is,“ 
tok the note of $1809 in payment of'a debt 
+ eevalut to the ¢ amounpspecified fits face.” 

L "The judge of the first instance thought the 
answer eypsive, but he fefused to sustain the 
‘ceptions; because takin terrggatory 
*Wecrtteesedit titortea ee. Ap of defence of 
whith the defendant could avail himself. ‘The 
feasons forthe opinion are spread aflength on 
the record: “Dliat on which the decisién is 








© |. fiiitipally bated is the fact ris Jaintiffha 


‘Mhought 









ae 529 e 
| gb The first objection cannot be suppéitted. Ea Basia Dit 

We can discover nothingin the form in which aun 

ie the commission i » that renders theitesti-° naif 


v 





li 
e- r “os 7 
° 
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4 Faster Dit that b -. doing so .the. validity of the first -n¢ . 
—~— was acknowledged, “That the defence of usue 
bee Satie | should have been madeto:it: that the plain 
Reoatias “aft by the acquiescence ae. defendant had, 
lost his recourse against the endorser, and thay 


it was now too late to urge this gbjection. my 
We have come to the same.conclusion 


the judge a quo, but for a different reason, 
We.do not think the answer evasive. Dhe ’ 
plaintiff is interrogated if the note; was dis 
* counted, and at whiait-rate? He answers that 
he took it in pay ment of a debt for the val 4 
specified on its face. This-¢ertainly is ascor Me} 
plete a negative as could be given to the inte 
rogatory ; for if he took it in pay ent, for the, 
value expressed, thendif was nof disco ed, 
. Reliance Kis been placed on that article of e 
pre code 6f practice, which requires a categori | 





























answer to interrogatdfes. Wheneve te gaat 
i tion put, can k ee denied, : 
-.* must furnish ait ipthance, or denial> Big 
“ * the law requires 1 no particular language i 


‘ which that. affirmation, or denial, » should be : 
couched. Iués sufficient if eittler ote or, oy | 
er, clearly and. | fiecessarily resulig from, a 
swer,mad@? ‘Thatfthere wag 








here, we have Peaouve“ ‘Ifa on Eatery 
Te ange eds vi icarcgeteacigtan or waig not ow 
" GdptNew-Orteans,on a particular doy, i ee 
would be equivalent t a direct denial if —_— 
‘ould teply,: that on the day stated he was i in 
™ | « “Teh teen a that it is ‘not stated in” 

the petitio that deniitind was made at the place 


| ‘the note was made payable, and that 
such an avermentandp roof {0 support i it, were 
necessary to enable the’ plaingiff to recover. If 
» | . the’petition was deféétive in ‘this point, anid'the 
a | proof failed to establish the fact, the objectign. 
: grould be a good one; but vee examining the - 


pleadings ee oe avcnateay 
ay.is. made a, part of thespetition, 
protest was given in evidence. 
; An the instrument making a part fhege 
tition there is an express averliié, that de- 
_fifind*was made at the -plaeé where the'note — 
iol payable. There is: therefore no ground” 
for the objection thatthere is no such demand 
eto in the'petition, 
praia ee been taken, pt the 
aintif?’s smefitiis on the back of the 















3 Qananoce 
Bupenr éal 


Ifa suit be 
irregularly 
commenced 
in the juicio 


one 


plaints tho’ 
should suc 
a must 

y the costs 
Pe the execu- 
tory proceed- 


missible to 
shew a 
ment Py 


iia 


debt 
paid, 


be affirmed with costs. eh 


ment i 
notty"where * es Jare only one fttiese Objections wh 
writing ex- : 
Faia tho. 7Tp deferidant Owed de”bum SESE oe 
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2 Dist has been decided fMMthis court that suchiane 
~ dorsement is not'a bar to~the holder's s 


andixecovering on it, Sprigg vs Cuily 
heirs, ante253. 5%, hohe Sie 

It is therefore ordered, adjndged and. dé 
ered that the judgment of the district cout 
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Hiriart he ee ae 
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QHEW vs cH. J 

Ama rm he el of i stri 
i te judge of said district presiding." 
Porrér, J. delivered the opin ee 
‘this aétfOn 
by.an ‘injanction tiny eas adic 





seizure and sale which thé defendant had ob } 


tained against him. ‘The grounds laid ih the 





Paro evi- petition atéiarious inforttialities in ‘the pre 
wo ut fo ceedings, and ‘ti@’sumh due being less ‘i lt 


as" for which the order issued. “s a 






re particular notics Wein the cout 
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5° for $1741 wee 


br the last instalment of 























i eae court for the balance alleged to Be due mete = 
“on the obligation for $6000 secured by authen- ihe holder , 
tichact, and the note.of $1741 75 sous ‘Se-agent for the 


co. lection, 


ing prive. ‘nshis'we think there was error, 204 the nett 


amount after 


Mhernote last mentioned, givenand decepted deducting 


e of the balarice due on the re eras 
: ‘ininalment, ‘was a personal not'an h ; “i counsel 
‘by Obligation, and did *not enable the holder ona con 
fg" to enforce i it by the executory process.’ ar 

te |e + Wve defendant however urges that these ir- deity can , 

j rities are no longer a subject ofexamina- _ eee 

“tion, because the ‘have joined issue on ee” em 
a4 the allegations contained in the petition for an ray x3 
he | Mitniction: The suit:has been tummed fromthe ori ts : 
ie | Julcio exeoutivo into micto ordinaria ; 227. ie 
diet | 


a. 


iti 














‘there has been a trial on th merits/and judg- i orunestie- ‘4 
sion of credit 

Atient, ’ ae e 7 
pired a e . 

. §e'Phis position is correct so far.as to prevent time ,of the 


ransfer. 
the subsequent proceedings in the juicio ordi 
“\ndtio from being irregular; in consequence of. 
he iMegal manner in which thélfuicio execu- 
o commenced, But it would be unjust and 
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contrary to law to-m oe ‘esi ina. ‘ 
: ome D ecnncaiend Auta diiinein 





he was not entitled to i, ‘They-must be bome”| 





-On he trial of the merits, the-court help | % 
gave judgment against the plaintiff in injunes 
tion for the sum. of $2,977 5, with inveréily | 4 
thereon from the 3d of July, poems pai 14 
rejecting the note of $4741 75. —With'diiy, | | 

. judgment both parties. appear to be dissatis dl 
The plaintiff has appealed from it; and thede | 
fendant has prayed that it may be so amended. | | 
as to incl the note sill du forse alae o 
of the s instalment, * , oof | 

A bill of exceptions was taken by the des : 
fendant to the rejection of a witness to prot 
that the note of the plainuff for $1741 75-grew. 

: out of theamortgage’ transaction, and was it 
my part payment of the second instalment. - 

, ~ court would pot admit the evidence, becai 

it contradicted the receipt of the former hold J 

_of the obligation that it had been paid: «'T; : 
receipt on referring to it does not. state in w a 

manner the payment had been*made, and 4] 























"©? 
UF THESTATE OF LOUISIANA. 
| ‘sictly speaking the agppptance ofamgraely, 
| lin ghi wen nter enenetpian - 
- WE we know that in common under 
where a note is»given for another debt 
| which by agreement of parties is to be extin- 
fT dished by it, that this extinguishment is‘con- 
: sidered:by them as a payment, and called such. 
ay Bee therefore think the court erred in reject- 
» | imgthe witness. His- testimony was not offer- 
0 prove that no payment had been made, 


it haste manner in whieh that payment had 
| been-effected. It did not in any manner con- 
ig: | wadict the receipt, nor impair its legal ‘effect. 


it did not, it is unnecessary to remand the 


my gause to procure the proof; for had itybeen re- 





' : | egived, the legal rights of the parties would” 
» | have been the same, as they are now qecetnnany, 
F @ishoat it. : 


ew | athe principal questions in the cause, relate 


- fiiet tothe alleged error of the Court i in not gi- 
foe judgment for this note, and second in not 
lowing sufficient credit to the’plaintiff in in- 


r = PReshction ‘on the. payments made by hit, 


i: ‘As the latter form the ground of complaint 
7 appellant, they will be first examined, - 
plaintiff previous to the assignment of 
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gale ‘his obligation to the d@fendant, had placed ia 

the-hands of Johnson cnoeesignnities sol 

Cuzw’  teral security,a debt.of one Balfour, 

grin. by:mortgage, ‘The:collection of this debr 
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: 1 

oi 

| 
attended with considerable difficulty, and suit, | 
of ‘different kinds grew out of the attemptwg | ; 
enforce its-payment, Thedefendant in giving. | . 
credit for the moneys: made has deducted tig | } 
costs. of court, and the fees paid to lee 
advice, and other professional services atten t p 
ingthecollection. Of thistheplaintiffcomplaing | 
He ‘insists’ that the whole amount . é 
should be credited to the obligation due: by | (4g 
him, and that the sums expended in collect i" 
fit 

de 

a 

P 

tt 

b 

e 

n 


































should é@: considered as a personal obligation 
"on his-part. On general. principles this de 
mand is certainly unfounded. Whena debt 
is assigned: as collateral security, the hold@@ 
becomes agent for the collectionyand the nett, 
not the gross, sum should be creilited, as was 
decided in the case of Johnson & ate - 
ling. 3 ns. 486... 3 





























Builfin this instance snnatieain dedug it 
ed stand on particular grounds. One of them, } . Po 
that to Turner, never has:been paid. 'The'as |. ‘4 





signor of the debt, Johnson, swears that..wi “ , 
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| hoemployed him he’ told: him the plaintiff in Beton 
° ‘ Dasha would pay him, and that if he did cis aes ame . 
| Johnson; would. : There is n 


fol'deducting. the amount due Tamer: Tt-is 
either a debt of: the-plaintiff’s or Johnson’s;. 
thing shews the defendant to be responsible 


+ fr it?» Another deduction miade for the fee 


‘to Woodruffis also specially circumstanc- 


get He swears that he was employed by the 


plaintiff. - Now if counsel make a personal en- 
gazement with a party interested in a suit, and 


| ‘ohis‘request appear in ‘it; they have no right 
| fo-demand payment for their services ‘from 


another party to the action who may:be bene- 

fitted by them. ‘The promisetherefore by the) 
_ defi ndant to pay the counsel afier he had : 
* @igaged by the plaintiff, and the subsequent 
payment, were entirely. gratuitous, and though 
they may furnish him with a claim for feim- 
-‘tuiréement from plaintiff for money paid and 
expended for his use, the sum thus paid does 
not form a portion of the expenses neeessarily _ 
incurred in the collection, and did not author- 
¢ ae him to divert the application of the fundsin 
i ands from the extinction of a debt which 


7 4 ‘the plaintiff had a greater interest to discharge. 
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d then: . - 
vt 
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538. ‘ 
astern Dist With regard to the. other fees and expenses; the’ 
le ee ) evidence-does not shew any thing which tikes, 
on” them out ofthe general rule, and they ™ 


ae 
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therefore properly deducted in the court ofthe 
first instance. C. Code, 2153. .. ie 
The next question ‘in the cause is the right q 
oft the appellee to haye the judgment below 0: 4 
amended as to give him a judgment forthe 
note of $1741 75. By 
We think it ought: The note it ‘is trusts 
only put at issue for the purpose of ascertains: Z 
ing whether the order of seizure and sale} prow ‘ 
perly issued. But & the proceedings were.| 
afterwards turned into the juicio ordinarie; | ¢ 
judgment should be given for the creditor in| ¢ 
that right in which the evidence shews the mo- B. 
ney to be due. The proof established that tie 4 
‘note is due and unpaid. : |, 
_ The plaintiff requires interest at ten per cent | * 
in consequence of an engagement entered in } ‘ 
to by the plaintiff with Charles G. Johnson, in 
1821, in which he promised that in case the 
credit of the three notes then due by hin 
were extended one year he would in liew a 




























the sum of $6600, In the contract there is a 
+ Ba 











oy 








| “bim all the assignor’s interest in the mortgage. 


| culation, except in the deduction of the fees,of 


isa “al Johnson, dated the 7th Nov. 1818, and paya- 



















OF THE STATE OF LOUISIANA. 
clause “that nothing therein contained shall in 

ny manner interfere-with, invalidate, or pre~ ~~ e 
judite the mortgage. with which the falliand °%.” — 
‘fihal payment of the said sums is secured.” le, 
“}'Phe assignment to the defendant acknowW>, 4s. 
ledges the receipt of $6000, and transfers to 

We.do uot think that by this contract, the,ob- 

ligation to pay $600 for.indulgence which had 

expired before the assignment, conveyed to the ee 
¥ defendant the transféror’s interest in a per 

| “sonal debt, 

_ We can discover no error in the judgment © 

of the court below in-relation to credits, or cal- 


Turner and Woodruff, which appear to be “te 
It is therefore ordered, adjudged and de- 

“greed, that the judgment of the district court, msg 

she annulled, avoided and reversed: and it is : 

further ordered, adjudged and decreed, that 

defendant do recover ver {gpm the plaintiff t - 


"lars ninety-four cents, the balance dueon a 
note of Samuel Chew in favor of Charles G, 
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wa ele on ‘the first day of February, 1822,: for 


~~ $6000, secured by mortgage of date the 7h 
7 oat of November, 1818; and it is:further ordtied 
me that the premises hypotheeated to secure tie - 
_payment of said note be seized and sold toate : 

tisfy this judgment. ie ‘ 

__. [tis farther adjudged and ioral haved %, 
defendant do recover of the plaintiff another 

sum of seventeen hundred and <forty-one dok 

lars seventy-five cents, with interest from judi 

cial demand ; the costs incurred by the taking! 

out the order of seizure and sale, and those ef 

appeal, to be paid by the appellee. ‘Fhe oth. 

er costs in the cause to be paid by the “ee 

Jant. 


Turner for plaintiff— Watts for ddan 
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KENNER & AL. vs. THEIR CREDITORS* | 


< } 
Abillatsix- Apprat-from the court of the parish and 
tydayssight, . * 
accepted pay CIty of New-Orleans, " 
able sixty- 


three days MARTIN, J. delivered the opinion of the 


from the date 


of the accept court, Hicks, Lawrence & Co. opposed. th, 


ance, is a 


clang ac. a homologation of the tableau of distribution, on 


tobe proveet the ground that they were not placed thereom, 


on the six. 


ty-third day, a8 Oreditors for the amount of a protested. 
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ill. “Then, was the protest timely. 
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yof'exchange, drawn by the insolvents. ‘The Eastern Dist 
‘opposition was overruled, and the OPPOSiDG i cen Kanan kan 


party appealed. , their cred, 


©The bill, which was at sixty day sight, was 
aétepted on the fourteenth of September 1825 


_ payable on the fourteenth of November fol- 
“Mowing, and protested on the latter day. * 


"The appellees” counsel urge that the appel- 
Jants lost their recourse on the drawer: because 
© 1, The acceptance was contrary to the tenor 
‘of the bill, being for payment on the sixty-third 

instead of the sixtieth, day after sight 
2. The protest was made on the day of pay- 


| ‘ment, instead of the last of the days of grace. 


Both of the objecijons will be disposed of by 
the solution of the question: Was the four- 


teenth of November (the day stated in the ac- 


«eptance) the peremptory day of payment, or 


‘hat from which the days of grace were to be’ 


‘eckoned? or, in other words, were the days 
‘Of grace included between the dey of accept- 
“ghee and the fourteenth of November. 

“If that day was the peremptory one, and 
‘those of grace were inclided, then was the-ac- 
‘Ceptance according to the tenor of the bill. 


os 
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eee: Both parties admit, that all questions rela: 
= tive to the acceptatice and. protest of “& billiof | 


aria &au 


otheir ‘eae Ss. 


_ at sixty days’ sight, and accepted in the follow- | 


"September, Liverpool, July 12, 1825,” can he 
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“ exchange are to be determined. according: to 
the law ofthe country: in which it is accepted 
and protested. . go 
In the present case, the bill was accepte 4 ‘ 
and protested in England, and the laws Of that”) 
country afford the only legitimate rule of de. 
cision, , ra ‘ 
These laws being here foreign laws, must be. 
proved as facts, by testimony or documents, 4 
For these purposes, the appellants have in- 
troduced the depositions of nine witnesses, con; 
versant in banking business, at the place ont if 
which the bill was drawn. : 
1. Hall; the first of these, deposes, that a bill ? 














ing form, “accepted, ‘payable on the tenth of 


protested, according to commercial usage, on 
the thirteenth of September. He would reckon 
sixty-three days from the twelfth of J ulys the 
day of acceptance. 

- 2,3. Henderson and Orford testify, the bill 
the first witness speaks of would be irregular- 
ly accepted. According te commercial usage, | : 











lar- 


"| sentit on the tenth, and again on the thirteenth, 





| .*%. Binns thinks the bill should be protested 













ow 
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idshould be protested on thé thirééenth of Sep- taste dist = 
 fymiber. 4 : Seg < eT ic 1229, ] 


» «af. Gordon says, such an acceptance would: vs, 
wf nd YS; P i... credt'y 
be irregular and contrary to comimercial usage- 


» Hfhe had a bill thus accepted, he would pre- 


‘ahd>protest it on the latter day, __ 
} 576, Anderson and Luke deposed as the . 
first witness,” . 


according to commercial usage on the 13th, 
« 8. Ireland testified to the same purpose, ad- 
ding, the words, “payable on the 10th of Sep- 





»| “tember,” was surplusage. © 





| » on’the 10th September, i.e. as he is required, 


gen _ plusage doés not vitiate an act; wdile per ine- 














9. Highfield viewed them likewise: as sur- 


_ These gentlemen may well consider the, 
words “payable on the 10th of September,” as 
useless or superfluous, for the acceptance would 
| pave precisely the same meaning and effect if 
they were omitted. The drawee is required to 
pay sixty days after sight, the bill is presented 
‘on the twelfth of July, and he accepts it to pay 


on the,sixtieth day after presentation. But sur- 


ie 
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| Dist tilenon vitiaiur ; and authorities have besa 
ei Pw 


Kenner &Ar. 
vs. 
their “credt’s. 





ted, which have. not been, contradicted,. that , 
there is no form of acceptance established or 
“ required, by the law of England. ig? 
We conclude from the examination of:tha ? 
appellees’ own witnesses on:this point that if 
does not result therefrom that a dated accepts 
ance is vitiated by the express designation. of 


4 


a day of payment, when that day is designated, | ' 


according to the tenor of the bill. #. 

We cannot comprehend what Gordon, the 
fourth witness, means by saying he would pres; 
sent the bill on the tenth, and again on the thit-, 


teenth, and protest it on the latter day. » We? i} 


cannot see of what use the presentation on:the* 
tenth could be, when not followed immediater 
ly:by a protest. 

The same witnesses have been next examine. 
ed, by the appellants, in regard to.a bill at sixs. 
ty days’ sight, accepted on the ninth of Julyy; 


payable on the tenth of September. The dife 


ference between the bill in regard to which the- 
witnesses were first examined and that now to” 
be considered is, that in the former the day. 
expressly designated in the acceptétice was the » 
sixtieth, and the other the sixty-third; in the 


it 
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Ce. a” a a lm 


ps 5 - 
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SS. . ae 
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he: 
rei 


if. 
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te»! 


in- 
1X* 
lyy 


ifs 


the: 


y to f 
lay.| 
the" 
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wf - 
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nae or Tim, pean of woah. 


igmptory day of payment:* 
) gis 2,95 4, 5, 6, Six of teappellces? willl. 
“ges, Hall, Gordon, Anderson, Binn, Luke, and 
Highfield, suppose ‘the latter bill ought to be 
“protested on the'tenth day of September, the 
_ day designated in the acceptance. 

7, Henderson thinks it should, yar 
be of grace were included, 
8. Ireland deposes he would consider the 


words, “payable on the tenth of Sepsember,” 
as shrplusage, and would protest of that day. 


t and should think*the acceptor had inel 
the days of grace, and would protest on that 
day. | Pon 
Thus, from the unanimous opinion of the 
fine witnesses introduced by the appellees, 
with the exception of the seventh, Henderson, 
who speaks hypothetically, it follows from a 
_ Comparison of the tenor of the bill, the date of 
acceptance and the day designated for pay- 
the latter is the third after the expiration 
rr days after sight: the day thus desig- 
“titeél is the peremptory day of payment. 
in‘such acase the acceptance is according 
VOL.VIL N.S: 69 





“@i@eease the nominal, in the other the'per- 
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545, 
Eastern Dist. 
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a 
their eredts 


» 9 Orford deems the acceptance —s 
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Paster Dist to ‘tlie tenor of the bill, and the protest made! mi 
ont the day expressly designated is timely. ) 
Our attention has, however, been drawn by | 3 
the counsel. of the appellees to a vast number | ° 
of British, American and: French authorities, | 
from a careful examination of which it appears | 
to us that the. counsel are correct in their ag { 
sertion ‘that there is no express form, establish- | 
ed or prescribed by the English laws; butt ' 
proposition that the words “payable on. tha, 
— day of ——,” added between the we d i 
“accepted” and the acceptor’s signatureordate, 
tobe rejected assurplusage,mustbeconfitied ‘ 

~ to cases in which the day designated appéars rc 
to be the nominal day of payment—because | « 
their insertion has then no effect—that wheal | 
that day, from a like comparison, appears (9 
be the peremptory day of payment, they have | 
the effect of shewing that the days of grace 
have been included; and thus when the.day’ 
thus designated does not appear to. be eitherof , 
these days, as, when in a bill at sixty days sight’ 
another than the sixtieth.or sixty-third day i , 
stated, the words “payable, &c.” have the’e 
fect of controlling the acceptance, by’ shew. 
ing that it is not the intention of the drawee to 
accept it according to its tenor. 





Kerwin &AL 
their ean’ s. 
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- @ ‘OF THESTATE OF-LOUISTANA, 
‘| oeWhen the contrary does not clearly appear, 
protests must be viewed: sas having” done “id | 
quod plurimum fit, and an instrument must be ~ — 
’ gonstrued, if circumstances*do not demand 
| d ‘contrary construction, wt res magis valeat - 
are & ‘quam pereat, and if the expressions’ used "be 
ae | susceptible of two meanings, the construction 
ish- : must be against the party who used them.— 
the“ “Verba fortius accipiuntur contra’ proferen- 
= } tem. 
ods | * We conclude that the holders of the bill did 
“not discharge the drawers by receiving the 
ined |, . drawees’ acceptance, because it was according 
|. “to the tenor of the bill, which was protested in 
ause | - time. 
vhefi | " We think the parish judge erred in disal- 
Ts 1 f Maine the appellants opposition to the tableas. : 
have} .! Judge Mathews, whose indisposition has 
nen | deprived us ofhis presence in court for some 
> day” » time past, attended the conference of the judges 
"i this case, and authorises us to say that he 
ight -@oncursin this opinion. 
fay] _ ‘Ibis therefore- ordered, adjudged and de- 
ie’ | creed that the judgment of the parish court be 
hew:| — annlilled, avoided and reversed, and proceed- 
| ing to’profolunce the judgment, which in our 
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Eater bis opinion on ought te. have been given in the pariah’ 








\=er court; itis ordered, adjudged and decreed 


ete AL 
ee wey, Sa tn sppellanse_ oppaeition be sustained ang 


quent on the protest, the appellees paying coats | 

ip-thiscourt, ©.» oom 
Hennen for plaintiffs, Livermore, we 

and Smith for defendants. : 


TATE w. PENNE. 


When the “ Appeal from the court ofthe eighth distri y : 
ot | inthe judge of the third residin a 
J P 8: 


n of 
he party of- 


‘fering thece’ Ponver,J. delivered naples of the cout 


OF Toss which This isan action by a mother against 

ine the othe daughter. The petitioner claims a slave and. ' 
giuer  evz five children, which sheallegesshe purchaséd._ 
particular ot in the ‘year 1812, and possessed them. fora. 


cumstancesof. 


‘the case. long time after: that the defendant has taken, 


The law 


sumes the hus them into .possession and refuses. to delet 


ther “Of th 

orn them up. Ps 

faze’ "The defendant pleads the general : ‘issue; 
avers that she has a good title to the property : 


sued for, that the slaves were purchased. in 










‘ that,they, be placed on the tableau as creditors” . 
for the amount of the bill and charges conse 9’ 





li 
a ae ee 








ab 


- ea ao Sa coc = one 











nope 


. claration of 

“| ‘with her first husband, Sims, a voluntary sepa- ¢P°,,%, 20" 
¢ #, tation took place between them, and he re- 
a moved from that part of the country in which 
le tieyhad resided. Subsequent to this removals 
tt} the defendant Was born, the alleged fruit ofan © 
ef Wlegitimate connexion of the plaintiffwithone —~ 
id: | Laurens, They lived together and cohabited _,, Z 
od. | wutilten years had elapsed from the time Sinis 
ie washeard of, when they were married. ‘This 
M | “tiarriage was preceded by a contract, in which 
%. |. dmong’ many other stipulations, itis stated, 

+ | that the slaves which form the object of this 
| ‘siltshould ‘be sécured to the petitioner; after 
YY | whith follows that clause in the contract under 
which" the defendant sets up title to them, 








* : faith: % re In pat ot * 
’ * @ The cause was submitted to a jury in the’, * 


a (* The plaintiff appears to have been: married marriage cl 
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tust'for hers’ and finally. slat she has. held Essen pu 
them five years previous to’ the institution of 
bis suit, i in virtue of a just title, and with good | Tams 























ion ace 


* court of the first instance, who found’ for the oon u"7% 
fess condita. . 


defendant; judgment of non-suit was rendered ti has been 
against the plaintiff,after overruling a motion possible ible. 


; e condi- saa? 
for a new trial, and she appealed, tioofachild 
born during : 


ot be affect- 
three times. “Afier living one or two jenes*? by the de- 
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Eastern Dist vist.“which said mulattress named Sally, with het 
“~~~ three children.and their issue, the said parties 


vn agree respectively to secure to “their natutd f 
=. poe named Delphine, her heirs and “@ T ‘ 
signs forever.” This contract was dated a) 
” 7816: In 1825 the defendant intermarriéd 
- with A. Penne, ‘and the slaves were sent’ 
* permitted to’ be removed" to the house of th 
plaintiff. 1 
On the trial below an objection was matil : 
reading in evidence the copy” offered sh a. 
contract of marriage, in which the clause j ig? | 
set out is found. It appears from testimony: if 
taken on this objection, that a very irreg at * 
practice has prevailed in the parish of St Tam<, re 
many of recording all original acts in a be Ks a 
of record, and after recording them to baa } .* a 
back the originals to the parties, The witnesses | bn 
mentioned in the copy were called into cotirh i, 
and they deposed, that they had attested a'éohi.| 
tract of marriage between the plaintiff ail | ) ’ 
Laurens which was passed, or ¢knowledged | ° 
before the parish judge. Notice was given r 
the plaintiff to produce the instrament. ‘The a 
defendant’s husband swore that the conti tr act | 
was not.in ‘his possession nor ia that of is ii 











_” oF THE STATE OF LOUISIANA, — 
wiles that he didnot know where itwas-—that f 
ois was not «in any of the public offices of the 
_ parish, and that he believed it lost. ‘That he 
» hed been diligently searching?for i itsfora year 
al pack, but without success, The parish judge 
| ‘estified i it was. not in”his office, and Had -not 
a _beemthere since he took possession of it, One 
is * ofttie heirs of.Laurens sworeit was not in his, 
| | lor did he ever see it in: the hands of any:of 
“ | the family. The person*who recorded it in 
ret “thé notariabrecord deposed that the copy: pro- 
me peawed i in court wasa correct copy. - 
. We think that under the circumstances of 















4. s | 1. Dickens the court below did noterr in admit- ~_ 


th ' "sing the copy in evidence. The book, in which 
;| the original.had been recorded being produced 
nl). _in-court, it;was not the copy ofa copy, but the 
' opy of the original that was-offered* ‘The 
-instfument never had been: in possession of 
Ba defendant. She appears to havedaken all 


- abloss which will authorise the .introduction 
é : ad a | nan evidence must depend on the partic- 
'~ lar circumstance of each case. 

The next question-is‘in relation to the va- 
lidity of the act. ‘The appellant contends that 


te | 
ef 
; 


‘id i 





 ‘gans in her power to procure it... The proof z 























Dit. & 
% 
Tare: 
vs. 
& om 
a 
* 
e 
7 
ss me # 
> 
# 
a. 
i 
ke 


oe ‘ a 
*r & a oe 
=* “e: 


= 


- 05e _- CASES AN’ THE SUPREME COURT 
~ astern Ds it is an instrument sous seing privé, end, 
“—~w such could’not be the evidence-ofa matrimg 
2" nial agreement. The commencement of 
act does not state, as is usually the case, that} 
the parties came before the judge or notary.<4 4) 
It begitis with these words “articles of agrees 4 : 
ment made and concluded, dc.” and ‘it ters 2 . 
nates by declaring, that the parties affixed the ie 
names to it in the presence of the subscribitig “4 
witness. After, and immediately. following 1: 
which declaration, ,are in-these. words: “s Y 
~~ and executed before me, the date above’ ¥ 
"= ten, James Tate, parish judge.” 
The only objection which we conceive ¢ 
be.fairly made to this not being a public act, is 
the deviation-from the ordinary form of com, . 
mencing instruments,of that Soompp Hon: :4 Bai | 
this objection is removed by, the conclu 
in which it is stated the act was-made and ex iz 
ecuted before the parish judge. ‘This de —_ . M4 
tion‘at the close of the instrument is entited | _ 
to as much weight, and furnishes as. strong é 
idence of its being executed before the notar 
as ifthe same allegations were contained if 
- several other parts of it, 
But the allegations of the plaintiff go fart 


a 
*3 
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b 


tie form i in. whieh. the att was cloathed, ata Dis 
ntends that the stipalations i in it in in favor Pr: 
ee defendant, were nulf and void. op Ta 


vs) 


_ Ifthe defendant was ; capable: of” taking from " 
he the’ parties, we see nothing itlegal in thay. 
e of the marriage contract by which the’ 
a saves in in question were secured to the. defen- 
+: Thetide, ivis true, was invthe mothers 
e 76 fathbyp a as he 2 styles hingsélf; Algo ' ‘settle 

perty-at t the same. time on thie defendant, 2 
d he gave to the’ plainift bythe gonirat, 
ifshe surtived hit, ~ ie 


i, The plaintiff, however, has restilbed i a: 
oat extraordinary” ground for. ~annplling ‘this. 
eonveyance to her child. She insists. that her - 

F Gpchandan Sims being alive at the tithe: 6 «° 
if ihe birth of t the defendant, ‘tlie latter, was an es 
sroUus bastditd, and incapable of taking 

ol her by: doniation--that the agreement ise , 


ik Se? ~a 


the > Fegal order of succession - 


’. bere 
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Exster Dist did not lie: under any ‘intapacity to receit ve Fi 
er donation from the parties to.the contract. 4q \ 
tas law (said our code at the time of the birth 7 
os the defendant). considers the. husband of th a. 
mother as the father of, all the children ‘com a. 
_ ceived during marriage. Tn case of voluntary y 
separation, access is always presumed unlese ‘ 2 
the: contrary be proved: the prestinption of pa 7 
ternity i is-at an-end, when the remoteness of 4 
hgsband from. the 5 wile has been such that & a - 
habitation has Been physically impossible. © A 
Lode, p45, art. 10811, 
. The evidence establishes the inarriage o oft 
ihe parties in 1806. The defendant was bor} 
3 “1 1809. Cooper-swears they lived together} 
‘a year and thén parted. Lanier ‘testifies, ia 
"i not seen Sims sincé.a year after his ma 
.» Tiage. Edwards states he saw him in 1808 Ph 
” "NéWw-Orleans, and never saw him on thee cd is 
= (Dias of the lake since he ‘went, over theres hat 
| . Woods swears they separated in 1807, thatl he ‘ 
saw Sirs. for a week after and-never saw hii ee 
since. Lanier says the plaintiff was in in Ren a 
es Orleans it F807. «ge ae 
: This j is all the evidence. ‘ks oT iea 
“sumption of dbsence and noh access: but t 


—, 
+ ‘ 
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| ai! not do in cases like this, ‘The legal pre Easter pe 
| ption of the husband being. the father, and = 
baie being presumed i in cases of voluntary © te 
» ghgparation, ¢: can only be destroyed by evidence a 
‘ J os, brnging the parties within the exception ‘the. 
- > lay, has created to. the rule, namely the physt- 
bal, mn possibility of connexion moral xl} 
_ not dix 
cs Now, that, physical impossibly ean only be 
* gehewn, by,proving, the residence,of F the In 
baiid and*wife to be 50 remote front each oth 
jer that access was, impossible, The | proof, 
FP vbolly fails in ‘establishing it. “The ev ide nee 
of the husband’s residence is only negative. .- se 
‘He was noton the east sidé of the lake. Where 
“ah. the wife was, the proof issilent. How can.wé 
«tell, from.the evidence that they did not meét ” 
: and cohabit. ek 
. we “We have left out of view in coming-to this. 
| ~ “conclusion the fact of the mother and Laurens ~ » 
e = declared the defendant to be their child, © 
a and of their having treated her.as such. It 
| We being a perfectly well established principle in 
Gases of this kind, that a child born during mar- 
» riage cannot have its condition affected by the 
declaration of one or both of the: spouses— 


" Poullier, vol. 2, lib. 1, chap: 2, no. 859. : 


Po e grr 4 , 
‘ae 


« 
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ye Se Dist “We conclude therefore that the’ thothet 


ew ~ "ied to establish that hier child’ was ant 


tee ~terous bastard, and as “such incapable ’ol fe 


a ‘eceiving | the donation given ‘to her by the ‘nt 


“yiage: contract. Eyen if she had, we ‘have 
“strong doubis Whether such a plea could 
received ‘irom her, ‘but. We: do not find itt 
cide the question, . ~~” i 
ordered, adjudged am dd 
thé Judpmnens'¢ the district ec 


be ase. ; As st 


| MILLAR vs. COFFMAN. ! 


Wiecaish eee from the court OF the firsi‘a distri 
gat whicy a 1p 
uc ion in - 
the ptice ofa, -PorvTER,J delivered the. opinion oft 
slave canbe 


claimed” are re The question: which this case presentsis, wh 


? ae pane 


ak = ¢ ease, Which was-curable in. its: nature ad | 
"gale may’ be * - 
"demanded, ped, Jaas an‘action- in! reduction of the pri 0 
The services of the slave were ‘Jost,to the p 
*— © chaser for about’ sixty days. 
The court below thought-he was nok | 
gave judgment for the defendant. The plain. 


tiff appealed... 


for gether the buyer of a slave afflicted with a. 





SOP hme what bP votisIaNA 
a he he judge, under’ the 2522d article of the: 
x. siana code, assimilated the: action for a re- “\ 
fittion in the price'to the action fer Yedhibi- Eo 
, ° and concluded that’as in thé latter action." Mey 
r ract. could not be set aside unless the ° 
; was: afilicted with. -some vice’ or defect » 
h reridered: hin. absolutely useless; orhis —. 
30  itConveniont ard ee * 


We think:the’ jjndge — err. The article 


2522 in:our opinion places the causéS-for re- 
re duction of price onthe same ground as.those . 
ad of re ibition, and we. are unable to. say: from 
i stn of tlie proof offered i in this in- 
ace, that-had. the plaintiff. been informed of 
| i anes ‘under ‘which: the slave labored he 
joald ‘not have purchased him, . 
+ pete is therefore ordered, adjudged and de: 
“aye * ed, that the judgment of* the district court 
siaffirmed; with costs, “pee 
“Seger for plaintiff-—Fustis for defendant 
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» Eastern Dist. 


Marcy 1829. 14 WRENCE = Bieta REANE. 
IOV™ 5 ws 
HRMRENCE - Arrest. from the court. of. the paria 


Vs. 


MeFanrane 
aan a X* city of New-Orleaps. 


for which a : -. 
reduction - in Mart, “J, delivered the opinion of 


the price of a 


slave can beeourt,.. ‘This isa redhibitory {ction on the 


claim 


the same 98 gfe slave, stated to be affected witha rh 


for 


mhich the t°- ism to-suchia degree as to render her | pe es 


cission of the 
at: ‘iy useless and incurable at the time of, 
Can “"Phe> defendant: pleaded ' thé clin a 
; "| and’ thiat the plaintiff, athe time. of the. 
;* Siew the'slave 10 be old and afflicted with 
“diseases attendant ‘her age, which, we 
» ereased by a prevalent epidemic: ©. 
“The plaintiff had ‘judgment, and the de 
anit appealed. 
Bein, a witness forthe olainiif deposed, 
sold the slave to the defendant for $250, ( , « 
price paid by- the plaintiff for her)—she-wa] a 
sick at the time for about a week, and e vs, 
fendant attended her. She ~complained 
rheumatism, but he thought she was more lay} ie . 
thari'sick. He owned her during two or dings 
years. She complained every third or fg 
month, but never laid by, till her last sieknes 
She did not then complajn of rheumatism, af; 





>» “OF THE STATE OF LOUISIANA: * 
e Witness ‘thinks she had the vénereal,, She Fisters Dist” 
* wh able té'dod good deal then, and. went: nel ee 
MM) sark@t daily, washed: for the: shildrem and, <a 
wit | : amen ) i : 
| On his cross etimination he added. he ‘sa, 


for her. ‘ 2 
d,an auctioneer, called by hetiginiss. 
i, he sold'thée slave for. the defendant, 
St abet old and deerepid, and walked — 
x He thinks she had been offered fo 
everal times before. He sold her unider a fall” a8 
-\ ¥ guarantee, by order ofthe defendant, who, told: 
Di jim shé complained of being sick, but was able 
ak “to-do the house work. 'The witness thinks that, 
d, he - ‘for'a woman ‘of her age,she brought hs much 
Epes had been healthy,; _~.» : ig 
; \ sammpltanar of the plaintiff Pint he ‘ 
‘owned the slave for a year, and sold. her to ™ 
| ‘Hergeneral health was not very good. — 
mi j fre uchndy complained#of ‘rheumatism ; ; 
“a he thought*her: more lazy chan sick, He « fey 
i pugh andesold her with Warranty. © %» 
7 A + Dr. Davidson deposed he owned the slave 
© daring the-years 1819 and.1820.. He sold her 








560 | CASES INTHE SUPREME court, 


Eanigen bist Dist because she smoked a great deal, and a 
ein ty,in her kitchen, but was sound and, 
= He does. not think he ever gave her a, dos 
MoF ancanat ™ 
medicine. . In the summer of 1828, a.rheur m4 
tic fever prevailed in. New-Orleans, whichith mm 
most gerierally epidemic, affecting persong 4 
- all ages,sexes AIRE ry 
and those who previously had rheumatie'c 
plaints ‘She drank-reely; but was nota druti 
ard: she never. ‘pomoplginey of rheumatign 
while he owned her, or tae teh pe Ph ie e . 


Short deposed he ‘saw. the slaye soon.a 


9 eee ‘the plaintiff purchasedier, and has since se 


her ofter:. She has been lame’ all the ti 
_ and duting. ihe. greatest part of it fies 
. het ancles are mach swollen, and she-has in 
been able to do.any work of consequence: 
. Pho plalatifFhas been compelled ito. hire chal 
a pefson’ to do-the work:he expected . sity 
“She. at times, is unable 16 walk witk 
be She coniplained much Of the r 
late fever dori the Tate. epidemic, bu 
more tlfan be ee. et 
Dr Datei dot; Shea ord 
last,he Was called-by-the plaintiff to thie s 
and found-her affected with a. chronic. 





a. 
7s 


a. 
i <1 OF THE STATE OP LOUISiANA® 
erm under which he thinks she-has bouf- Ea 
f for some time. Hef case appeared of ~. 
ae and her disease. may, becdme’ tea? 
vitable in aged persons w who have tibotirell™ wae " 
Minder'it for a considerable time: Helvjsited 
» her overs! tithes, and found “her by no: medins . 
atte od... Het limbs are mich swollen, and ? 
aves she has» not been able:to do thie 
work since he saw her. > «2 2%. . : 
ye 2 Cross examiriation:he added, he Stal 4 Je 
Is e ‘phn she might Be cuted’ bya an “s 
sdicitie, which'might take’a mofiths Ina wo * 
an of herage,a rheumatism such 4s that which 
Ds tnatmcightconoen within ‘aménth or two, 


ne: ik [he epidemic that prevailed last summer dg- 

, giivated a tise like here very much?{He dds 

pot recollectdoing any thing for ler, butexter- 
ees He does not thine he ob af 

d: much swelling, in Ker Tims wheh he 


; — He fins kno fowe s 
ich the'epidémic, when there 
is disse, ns left as much a 
owas i in this slave, but the patients were 
isabled from their business: ' ‘Hb: shiv. 


‘Vor. NS 7 





= 4 casi 16 THE SUPREME'COUHT | 
ie ana as 


wry first time he saw hers , : 
Lovee, "1 db oar 8 hth 
Co occ tw 0 'rethibjory cle. The disentg 
accotding to the testimony of the plaintiff 
_. ov witness, is ‘such that wodld’ yield wg 
* eourse of medicine,within a month, ae ave | 
the testimony wes wale persons who CAR 
owhed the slave since the year 1819, “omb,| . 
E ie ‘of them considered her as prevented "from. 
~ _- rendering services 1 to"them asiother slavedy¢l 
" ‘getount of her rheumatic complaint; ek 
the'last but ‘one, who sold her for $100 
than he hid paid for her; and he swear ti 
_ Saw her in the hands of the defendant it 
: ery good state of health: . ‘artigo | ‘ 
man-beings are necessarily liable to diseasa. 4 
iirold age to rheumatic affections partion. “9 
“The ‘plaintiff hought ‘this ° woman «| 4 
February, and although some of-his witnes 
‘depose se wes alnodt immediately ian wi 
a, EP eR 
labor, yet he called for no: medical a 
April or May, and enter ateaa oh’) gi 
fer made him of a cure bya course of medicitty'| | ® 
that would have: lasted- one mom. in| ’ 





rd 
bd 


| repudiating 
: eR epidemic raged wh 
; nan Y 
" gnsiderubly aggravated t 
extraordinary | 
man, sold for $250, w ¥ Rat contented 
irself wit afew external applications, while 
+ | be phian h had eld recommended 
a, | jour of medicine that would cure her, should 
| Spdisdbled by her disease, long left 6 iéelf, 
AY eee ee 8, 
i ss la abel | 
: = oii has caaitin” 
| | glitting the cxwe is not a-redhibitory one, he 
: » | may have damages by a reduction 6fthe price 
sid | Yon. ag-action eee as the petition — 
inp | eofieludes with g-prayer for a generabrelief 
) mal z phe Gite of Millar vs. Coffman, ea 
crete that the Civil Codé’ 
vi «1% ie Yew: ho acgn od oe 


| pai is not shown that.at the time of the sale. 
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| erate was oo sick as to render her service 
: Siam nly. cles, or'so-much “a 


state of her*health, wi 


“not biel bought h her, he cannot complain: 
~ demand.a reduction of the price, = 
, ‘lt is therefore: ordered, adjudged cod ay 
€ ariel that the judgment of the parish eourth , 
annulled, ayoided-and reversed, and judgmeng 
entered against the’ plaintiff-as in-a-case’ 
? suit, with costs.in both courts, * 9, 
| 7 Christy 5, Gena’ forplaintifi—E 


am 


# 


; va WHITE.& AL, vs. LOBRE, : 

F- creditor - 

Neperys” 

the bilan of» APPEAL from he corr dn 
an — be a 
pat hang Por J. delivered the opinion of: Fthe co oprt "| 
him, caiing 
afterwards "The plaintifis demanded payment of two 0k 


sue for that 


part which . of the e defendant executed by him previous | 
“Hore oe: his having obtaihied the behefit of a cessio ie | # 
sitdown eed On. the -ground ad hey. were : 


in in the nam a 

of a 

person, an 

the proceed. ~ th the bi lak ; 
Que of, e nots was a on ilan in 


ings were 7 


= ll ag name of the payee. The fact of its. 
peaiien oh: come. into the handsof the plaintiff byin 


the part of © 


potty real cre- merit does not “appear { to » have been inde 








"9237 58, was put dovin on the bilan fawsG2at-” a4 

nd } inthe name of the plaintiffs, - > Si Leni 
@ | @Wethink the court below Siecsinialll gi- 
ef | ing jndgment for the defendant, As to hp 
for $237 58, ‘on whieh recovery is dee 
unded ‘because an error ‘of 58-cents was COm- 
d:in-designating it, no. observations:are 

-" sequired from us, That. however for $1000 % 

vhic oh was a halen the name 


xi cof. aseéhaining in whose hands it was. 

/ pein of ie and that if he failed to 2 
ve the holder on the bilan, he could not set” 

p the proceedings ag a bar toan action by the 
“ae |2 son nha lots aright the pajier 
f tran at and Indorsement.™ e decisions, 
Showever severe they. might “as to 
ad | pedaiy which they impose on the. insolvent 

we, sti iM shige correct, They were founded c OD » 
elemeniary dooting; that no man cay be 
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Essen Dithound by jadicial proceedings to which b 


~~ ‘not a. pariy, or pfivyy-a docirine to hic 


# 


Ware 440 395 nopaware there is any exception, 
"Om 962. 4 ibid. 383, 


who claimed sa:tnkorce the ebligadiens tp Wl ‘7 
acquired by assignment been put on t |. 
nor did.it appear he had any notice 
of-the proceedings earried on. by the: & 
* against his creditors. re a9 
before us presents an entirely differents 
The'plaintiffs were put on the bilan atid’ A 
cited as crediters. The objection. thorefore ia 
not, that they were not parties to the j F 
° a concur bt ht hci he sow ) 
never had: been litigated in that suit: ¢ 
ing it.to an ordinary action wife the ju 
_,, ment only applies to and protects the. ae 
"againat a second demand fo the same thing, 
apply to this Kind? When a cre top: 
| rat ‘his duty to make k known th 
whole dmount of his claim against the i 
vent.” On another ; ground, however, 
* proce have the suhodty of 





le ge te Rss ee eee a ening 666 a ll res Same ee ee 








of i Ceptible of being ex» ~~ 
we Tidhacevelvtistrteageaeattent 

abe sponte 9 xe eee — 
= 4 nde 5 Schlag the pspcecebboerise nikdery 
0 \ fide owners of it In a concurso 


for the amount Gleinned by them— 
ae | lants-against the demand of the insol- 

«| | ‘Went: and-against the claim of each and all 
re |, tho other.creditors A page therefore re- 





ent - note, without ‘any opposition on the part of 
§ | the plaintiffs, bars them from setting up-a sub- 
rm = claim, that it belonged to them. : 
» has been said, the evidence does notshew 
“was putdown i in the name of the pay: 


a this formed a part of them: and as tote 
potion’ diat it is not proved that 

the bilan the plaintiffs were the “hold- 

B |  ermof the note, itis only necessary to geitiark 

ie shavif true there. was ail stronger groundsfor 








a Ry 
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- aster Dis Olding the proceedings vee Viti ae 


ere’ on the plaintifis; for thé¥ could not have a ; ii 


Warreé4t- suirediany right’ to ‘the note from ‘the'p 
~~ since the insolveney, which would aw 
It is therefore ordered, adjudged and : 
creed, that the judgment of the dausiot:¢ 
be affirmed, with costs. le 
Maypbin for plaints Waggaman 
fendant. © : % 


- MeMICKEN vs. TURNER. 


Whether. “Appeal from the court of the third dist 


ansignmentorthe judge of the. district presiding. . 
ay eins Porter, J. delivered the opinion of 4 
oe court, J udgment was recovered against { 


* defendant by one Floker. This ndgmont 
sold on execution by a creditor of Fluker 
and the defendant becdine the purchaser, ' 


=. the institution. of this suit, 7 | # 


plaintiff seeks by this action to compel t the pa + ie 


nfent ofthe judgment to him, all 


was the assignee of the debt, and ‘that th 
Se had-notice of i, = 
answer coniains. general ahi oe 


alfegedon't that by virtue of the execiition is 








oe 


or THE stat OF EDUISIANA. 


ee 


mer a 
a 


# Fluker, andthe sale-under it, the de- mt 


a d ot k a acquired al, Fluker’s sonnet a ~ rated 


ie 
Ss -¢ 


vention. _ 


The at found . against tho. Mipie, he 


: b low confiruned the verdict, and d he ap- 


{ ? " the queton which the cause : aionaa is 
“f Whether there was an assignment of the debt 


plaintiff; for if there-was, ‘and notice.was -- 


>| a t the defendant, he had no right to af- 
f ‘aaa become -the = at sheriff’s 

~The principal evidence i is contained ina let 

Wer to the defendant, and in his answer to in; 

‘| grogatories. 

: F The letter is in the following words: 


‘Jackson, 21st. April, 1825. Mr. James 


, Sir, J have this day been called on by 

Mr. Charles MeMitke, formoney. Ihave it 
ot: ‘Ihave given up your note in my favour 
4 1, $500. , for years tow standing:due. I wish 
ou to ide payancai as I have waitedis long 
Ppossibly can.- Should you not. make any 


ton nent with Me. ae ee 
"sired: ini to put the “fotogin suit, I 
z Dayid-Fluker” qi 


1 "Von, VIL N. S. v S 
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Bes Di The defendant in hiner to the frat * 
Sor ene o | eben 


that Fluker had given the note to the p inte) eat 
in payment of an account. and claims eh ha 
against Fleker, and did be eget payn berc 
the note sued on from you. they A 
To this interrogatory the deena 
stance replied, that at the time the } brags 
handed the letter, he stated that. Fluker! . Fjectio 
been indebted to him for a tong while, that hela 
went to see him, and that Fluker said he'h nl ir 
no. money, that plaintiff enquired ofthim. itt ’ ay 
had not notes on ovher people, on which Flas }inmt 
ker produced reafiondent’s vote for este wt h | ial, 
» plaintiff took to present, and if respondedt'| Wilee 
would pay it shat be plant would vf 
and not urge ry SS ah. . 
eh yl tt sas petlned for “ 
. mf 


i 


the note, Plaintiff replied that he hoped 
} would not blame him, that his 
were to hand it over to Mr. & 


to a Respondents F 





























] * te Be 
~ pa wtin told hie that ifthe sine ery 3 —_ 
wae ‘collected the plaintiff was: only to have ~~ — 


Ss ; , ' : vs. 


lant admits that subsequent to the ren-— 
n of judgment ee ee Se ees, 
ived:a lever from the plaintiff, in which 
Ss saline the money‘ recovered by said judg- 
ay ar ar belogsite hima, 


4 i i 





t0 ccs. thang an 
i ofFPoker —— oe a 
inginterested: in the recovery.” ' | : 
4 Jo this @estion the defendant-answers, by 3 
paxing the hill of exceptitins taken on that © : ¥ 


nah the introduction of the plaintiff as a 


“By this"docu- 
ig wait’ appears due the 






plltinctt was objected © * 
}to,and that he swore on his voir dire that he’ ’ . 

"I was.to receive the niOney to be recovered in 

‘hing, provided it was recovered, but'that”” . 
c | bedidénot receive nbn egipaeal a 9 
si Fletcher—that he xpeped's to get” hig. oe 
. | Fiuker, if it“was. not | paid in th ee 

re mannemand that he vans 0 obliged se" “86 
it with Fluker until this suit was deter- 

























—_ debt on: tbed is in tile. case a niente 

ee: ' 

“™"F transfer. ‘The prodf'adduced admits ¢ 
inferences in favor of there. being one it 2 
more against it. . The conviction pro 
our minds is the same as that of Gia 
the court of the first: instance. Wed 
believe the debt ey, 
tiff—we think h De ied ¢ 
‘in putting itginto suit: 

‘hope-agd belief agit the collection of 1 

would be promoted by the step he took: 4 

“It is therefore ordered, adj@liged a 


‘ereody that the jtidgment of the district @ 
-  edehete for f painit—Hfornen § 
‘defendant. aia 





e commenced by tachment 
| ounsel wai absent deborpleaded 
ey neral issue, atid a third party has «i 
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i. ~ and claimed the property as his, «We ee 


| »@insequently to examine, “the existence of the 
| debt against the defendant, and the validity of = a 
ihe, wthe title.to the vi attached set "P by the 
anterpl 
» The: suis is ‘cbs against the defendant, 
s partner in; the house of Keep and Groce, 
he delivery of the goods is not much contest- — 
P| es ed; but. the existence. of the partnership has 
_, ‘be strenuously 0. We are of opinion that 
‘the jury did not err in * conclusion 
came to that there was such a firm as tha 
. ou the petition,. *: ‘e 
: ' There are several bills of exceptions-on the 
* . record, none of which under the opinion we 
have formed requires a particular examina- 
--tion from this court, ‘except that taken to the 
-introduction of witnesses to prove that the if- 
dorsement of the plainuff’s on the back of the 
note:was madé'to an. agent for collection In 
2 ~the apse of such pone we think tha 








| \decidléd 4 in the case of Dicks 
fee ye Cagh, sdinvadsubihied Ghai po * 
oe Vol. 73362. 





CASES IN THE S 


mot * Whether the sale of the cation ‘to theson in. 
law of the defendant was simulated , or in goo bs 5 
Hiss £4 Sith ig aquestionof which the juryunderallciy | 4¢ 
“6s cumstances of the case were better judges than, “a 
the court can possibly be. It is true 2 proof of, 
its being eo is not so strong as in many.c ner, 

_ instances of a similar kind that have come bea a 

: fore this tribunal, but a view of the whole testi i 
timony has not brought us to the conclusions | es 
that the verdict is so contrary to. evidence, S| he 
uthorize %s to get it aside, Even if it did - ma oy 

"on anotiver the plaintiff must ; ‘ by 

vail. . The contract proved did not iad : * 
aml the intervener. It was nota sale, a - 
nor adation en paiement ; there was no price, | ; ¥ 
nor was it given in‘discharge of the debt al- 3 
leged to be due-by the defendant, to the inter= 
pleader. At the bottom of the account pre- /}. 
sented by the claimant, which purports to de- . 
taikshe different items by whichsthe debt is ~ 
created, there is the following acknowlédge- 
" mentiby the defendant, “Received the above |} 
which is tovbe deducted out of the J 
proceeds of aaid cotton, and the overplus, if “9 
* any, to-beholden by said Wharton insight of oo 

his wife.” This clearly —_ to our ie 


ee 


ey 
ep 
¥ 
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% pent that the remained the property oftguig Dist, 
| die defendant.” Had it perished on the voyage. ee 
» tere’'w4lild have been no proceeds Pe ~ <i 
Bathe José. would have been his, and he a. 
Me Bos airwave been responsible for thedebt _ ' 
: Af snes om of Bynum vs. Arm- 
tas 159. 
2 t is therefore ordered, adjudged and de- ~ 
| a , that the judgment of the district court # 
be affirmed with costs. 


Ripley 4 Conrad for Paint —MeCald 


: 


: ae, - 
er Pan & r 
{HERMAN vs, SMITH & .4L. ; i Wg 


vd 


oe from the gourt of the first district. 


 Porren, J. delivered: ‘the opinion “of to rd” party 
a The party who styles himself an in- peal from A 


judgment ren 


B iprenes in. this case, stated that he was ag- dered » be- 


tween others 


grieved by tk ejjudgment rendered between eee 
parties to the suit,. and prayed an appeal from stieved byt. 
it In this court hig right to appeal was desi 
| 8 having no interest. in the case. "ys 

“was remanded to enable him to ‘his’ 
yy Authority to have the judgment of the court 
“below: between otherparties revised at his 
instatibe, He offered proof, and the “judge 

wi 


* 
— 
. A i 


# , So 
, 2% 
e 
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Eastern ist. of the first instance decd iat he waned 
Nome’ bona fide holder of the promissory riote ane’ | dn 
nhs -nexed to his petition of appeal, and dit so fi ef 
Sst 2. his intend ant be affected by ako jade 
_ appealed from he is aggrieved, cod if #0. 
” the code of practice has a right.to efi 
The code of practice ee toa apy 
to all parties aggrieved by ajadgment betw 2 
others. A: man cannot be aggrieved by a rigmm | 
judgment, no matter what interest he’may: agers | 
init, If Scien code were'therefopg) 

» taken literally, inpemandinga cause to asce ortain, 4) 
the right to appeal, the inferior court would béi 
compelled to examine. whether the judgm on ent t 

_it had rendered was correct. It is clear J hat 
the only enquiry. when.a Case is remande al 
this ‘was, ig, has the a | ipplying for ana 
peal such an interest in. the case as will a € 
him to sustain infary in case the judgm 


| complained, of re tied be eiragcods. That in n 


06 i rendered between ferma § Smith, at 
seeing -fic ground * for this appeal, oA rust be De 
dismissed at his costs. Me 
Denis for the ji iphoni 
“ee party. : 





or Te sage OF LOUISIANA.’ 


o op ° re 
iy tata ett r@itt 2 * 
; gos ae nig 


oy PELE TS 


| Porras J delivered ie opinion oftbe course 


ant resists the. execution of an or- sale cannot 


| bets arid sale upon property of which fe", inthe 
} shells the third possessor. . ads 
ee ¢ alleges that judgnient was not regularly orn 
4 | ‘against the principal debtor. Ad-jy ied 
i) mitting this to be true, it is immaterial; for by 
ite change introduced ‘into our law, when” 
he Mortgage is established by authentic act, 
jd ie creditor may enforce it on property in the 
Mids’ Of third persons, without any other for- 
ytharr the production of the act of mort- 
| : liking oath of the existence of the debt 
! aba iig the poaddaior ten day's notice. “Code 
| PP ilictice, 69,70. 
| Slit has made ottier exceptions, several of 
9) viet do not require our attention, there being. | 
1) Wienee on record to Bupport them. There 
| whowever one of a. different nature, and 
7 Ui) dill iv presents offers the aly « fficulty in. 
od he ft is before us. 
Ae aa ieee is in words : ; 


, _* 








‘ene 


eo, 
. Smenott 


. v8. 


‘has ever been duly recorded, asiit ot au 
to bind third possessots, ) 


...cessary he should shew that they are, 






~~ 


* 






























CASES IN: THE SUPREME COURT . “aie 
pi*That the said Nicholas Sinnott cannot 
tain his present ‘action against the esponde - 
on the copy of. mortgage annexed to t 
Sinnott’s petition, because the'said Sinne not 
not satisfied rhe EIS a “if 


The plaintiff insists, that this xc e1 i 


oss ae 7° 7 


It only objects to its not being sh 
judge before issuing. the order of se 
this he contends the law did not requ 
to do. 

Admitting the pleadings to pratt 
at issue, than the plaintiff admits, it ¢ 
think it presents a good exception, To nti 
the cpodiioe to throne of the brs pos hec [ 
‘action, and the enforcement of his morigagial 
property in the hands of third penn ii 


by its and the meroerebign oA e: ee! | 
, without evidence of its. ingste| 18 yall 

‘ wil notauthorize the i iesuing. ang ns i "|" 
2 Batvers) in the hands of third pe 
no Miore than an act natimporting a ¢0 conte 
of judgment, would | he an onder 6 


er 


, PG se a 4 
’ oe 7 





- 


se a principal debtor aren iat 





hati iddgioane oBtigedianck court be 

d, avoided and reversed ; that the ex- 

of the defendant, and ‘injunction issued 

here he stained , and that the appellee pay 
sein both:courts,)..... 

2 en for the plaintif—~Cuvillier for, the 


a the court. of the third disc, Land soldat 
» of the second presiding, ‘Eee ane 
© Porter, J. delivered the opinion of : the actual deli? 
ee The case commenced by-attachment cttached_ by 
(te was levied on @ tract of land. ‘The inter- the vendors. ~ 
“Mpleader set up title to it, by virtue of an.act ~ 
ms seing privé. - The judge was of opinion 
] «nt the title was completely transferred by the 
| frac we private signature, and acco 
nen = nonsuit against the pl 
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| Fereapat tive possersion which the law presur — -* 
~ Z lowthe decd. . But. Sicigisbes ios 7 

- for some purposes, it is notso:tecenab 
" -paréhaser to protect-himself, set 

..  déctof registering his deed» of; cc 

= ‘This ease cannot on pringiple be 

ee ere Degruys, 54 

- £30 : jie 

It is Pas ordered; mania 

creed, that the judgmént of the distriet 0 

be annulled, avoided aed reversed, ai 

further ordered, adjudged and decreed th 

~ case be remanded, to be proceeded in or 

ing to law, the appellee paying the costs of th 

bio ont Appeal be" © | MO 

MP Terme to int th 
















Bh ox 
om 
3 iM 
a 





is. 
fee as, 
: yg - 
7 33 > z Fi hee 
fs 


creep 


 guaboer 908 ~tstaii LOISEAU vs. LAIZBR & AL.’ 


- venititet 929 AppRig? ftom the court of the. parish’ and 
ze Les Se Qt 
signs ra CY OF NOWHOrLC, > ‘< 


mt interfere <:4sried de: di ey sa ot re 
atte i J delivered tho. opinion, sit oer 
eg Sia ‘The petitioner in the year 1819 be jo 
insolvemy made. a sale to,his ereding of bi ee 

property, and obtained from them a discha | 





att 
SAE. « 
A _ 





a. 





. aicihepuiiaiteapibetighenih et 
_ se’ BhisWemand chase’ been submited to two 
ties in “the court‘of the first instance, who 


r instances found for the defend- 
ait oft a 
b| Says veins ec. one 
_wPfaed’ ‘Enthie’ commencement of the'act of 
Y tale;‘it igipeated that tlie petitiorier having been 
"peat ealt-his ¢reditors togettier. to- make : 
=) fen a judicial cession of his property, ‘all 
eo) with the exception of one who 
t]he hd gr in a complete 
(| Gecharge-of hia-debis, and to abandon to him 
(| teitain: avticles hereafter mentioned, on’ the 
@ | . condition that he would withdraw bis: suit in 


| Sivertson bilan ae, him, 
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Sosa z exception of certain articles to Del 
1829. SIM hie oil 
Lowa dn lbh onaitrsion cena : 
vies rious objects conveyed to the creditors, and . 6 
this enumeration the articles mentioned in tig} 
petition. are not found. Sanbigeeens 7) * 
tiff pfincipally . relies for success!” He*urgey 
that the particular mention of the p 
controls the general clause ‘at on 
ment of the deed—and contends. datihe 
cles not specified were reserved to 
The creditors call our attention to a ¢ r 
in another part of the deed, in which there: 
an enumeration of the articles which the cr 4 
ditors ‘permit ' “the insolvent to retain; ond iq 
| bea healt dade amenealad 10t-spécix | © - 
Fig ihacekimpromiode Wi teesen mmenees., 
ment of the act might be controlled by the sub ¢; 
sequent specification of the property conveyed) | 
but the force of this argument is weake 
not destroyed by the enumeration of the arti] .. 
|, omaponpiagcame | “i 
articles now sued for. The things sok hy: 
not méfitioned in either of the clauses whem. 
the things which he sells, and those which he}. + | . 
* 5 
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diate are detailed In our’ Saver 0h : 
af a  auiNenaiileaiien control each other, and =~ * 
toa terete pinnae $8 actin fill —_.. 
ier hie cunenroetion is > ea nya 
,fwe'are-hound to believe was the integgion of 
Me parties. The petitioner was insolvent, The 
‘greditors had a right to alll his property. What 
» | “they left to him was a mere gift on their part; ‘ 
: | E “and there is a strong conviction on our minds a7 a 
F ¢, dat: it was in the contemplation of all, that he “4 
| ¢ should surrender every thing but the articles 
| which by name they permitted him to retain- 
_y When we add to this the fact, that this suit was 
*-@ommenced nine years after the sale, and that 
 fwo juries have decided against it, we have had 


* 4ho-diffieulty in coming toa conclusion that the 
a pireeem eammareyarin 






































; _ d' with costs, 

/ «> Bond forplainitt— More, for deindants : 

| la pay 
ip GANONGE vs, LOUISIANA STATE pani not know te 

i] Avpeax from the court of the first district. ented a 

a? be Marr, J. delivered the opinion of the snore a - 


: . ‘conn The defendaits are appellant®* from i is dust 
=; 





sf 
‘3 






bd 





ry SCASRE:IN THE SUBREME COURT 


sero Dit. judgment by, which they. iment deerpedrie, i 
=, pay the.ameunt of a note eign on cotion 
lected to give n notice to the: iidemiens where sail eek, 
tha recourse against the laver was-lest f.; "|" 5. 
. @ At inl, their counsel objected to t nding 
mission ib evidence of the: judgatent:in favout, 
of the endorser against Soepmentnaen 
as res inter alias.acia. , eid 
This judgment was offened to eh 
vem ipsam, i.e; thatthe then Ronee gn 
__-sentappellee, had failed in: bis eg 
the indorser: Of this it was the best evidente.. F as 
~ On the. merits, the record. bh 


Lous vt 





could not learn where from the neighbors; lie 


. same day at other places: on thé nékt, being itt. 4 a 
| “a f the new place of residence of thein- |" ~ 
| 5 e-sent notice there; butitheré was no’! |)". 
vale, of ,its, baying, been delivered: ‘Fhe y 
. appellee introduced a witness, who de j | 
the indorser might have been easily found ¢ fon 
x» Monday. ” 


* 
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ga this evidence the legal result is, that Bastem Dist 
diligence’ was used on Monday—for the pinay 
a T oi of the notary, who swears to his inability “ — 
| pdiscover the residence of the endorser, na ‘Base 4 
. ils the steps he took—outweigh the opinion 
¥| re he e plaintiff ’s witness who thinks the resi- 
ence ¢ might easily have been discerned. 
So the question is whether the notary having 
wed diligence on Monday, there was any 
‘ecessity for further steps afterwards in order 
' find the endorser’s residence, 
The: protest must be made on the last of 
t ¢ thréedays of grace: that day is peremptory. 
Wibe party be not found at home, or his do- 
nicil cannot be then discovered, the protest is 
made and needs not tobe renewed. The ord ) 
fais, to be.given as soon as possible. Dug 
‘ ce mnst be used on the day following 
"| that of the. protest, and we do not know that if 
+| must be repeated; but“ if afterwards the.en- 
i dower be met, or his residence discovered, he 
is entitled to notice. 
bh the present case, the notary appears 4 
'| have been aware of this, for as soon as he aa 
tovered the endorser's residence he immediate- 
Aysent notice there; but his duty wasto give 
‘Vou, VIL. N.S. 74 














ease 
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Barter Dit nof to sénd notice only-—the sonia 
wun. shew that notice was cen for = 
Canone® ig not given. ; ia 

aaa oi It is therefore ordered, ae and 
creed, that the judgment of the distriet 0 

be affirmed with Costs, pout % 

Mercier for the paintt Segara : Pai 


defendant 



















ay He 





WALKER vs. DUNBAR. Dicks, Booker & Go. h 


Anintetvens Appar, from the court of the third:-di trieyp| and i 


or cannot re- 
tard the trial the judge of said. district presiding. 


of a cause in 
which he 


interpleadte: Porter, J. delivered the opinion ofthe coli] 
~ This is an hypothecary action. The defend) i. 
ant pleaded that he was only a tenant atte} 
time of the institution of the suit, and that’ he 
had given it up to another possessor. ‘Hef f | 
ther averred that the house of Dicks, Bool ; 
§ Co. were the owners of the: property}! 
af he prayed that they might be cited in war An R 
® sto defend the suit, ‘This answer Was file wis Ys 
«the 12th of May, 1828, tj 











The application to’cite Dicks, Booker § 
in warranty was opposed, und it is stated in alt 


* 
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| reoord that after argument the-court took time Eastern Dig 

: ip advise. No decision appears to have been ae ; a 

) padeon its but at the following term these a. 

r jes. appeared, prayed leave to file theit " 
| dai in ‘intervention, and were allowed to 
jie 

b the answer, as it is called in this record, 

_ | ghich the interpleaders filed, they require their . 

gers to be cited in warranty; and they af 

| ‘etwards moved that the cause might be con- 
ued, to enable them to have their warrant- 

orscited. The court-overruled thé application ‘ -t } 

a it is,assigned as error that the judge erred a 

indoing so. 

The appellants rely on.the 380th, 381st, 

‘Wa; anid 383d articles of the code of practice, 

| whic confer the right on a party sued to have 

¥ - enable him to cite in his war- 
















ib . ¢ appellee contends that the appellants 
| were not called jn as warrantors—that they 
vol I: ufo -be considered as defendants—that they. - _ a 
M 4 dt ntarily interveved in the suit—and that by, ; > 
4 the 3918 article of the code of practice, inter- | 
Preners cannot retard the trial of the suit in 
A! hich they interplead. 
é os 
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Eastern Dist We think as the appellants vehi ri : 

 . a~ ‘peared in the-cause as intervenors, ‘andi a 

be WALKER - pursuance of a citation in warranty)they mag] 
Dunas. 

take all the responsibility which. the law a 

taches to the character in which the 


proper to present themselves, and, that ty} ae 


court below did not err in refusing their p 


_mission to continue the case, 
-It is therefore ordered, 











- creed, that the judgment of the disie ‘ ) 
be affirmed with costs. #) Ot eg 
mee Peirce, for defendants. sae ah 





REPRESENTATIVES OF DICKEY ws. ROGER 


Where there. j ~ Arreat from the court of the third ditig '*@ 
Jointdebtory SE doo judge of the second presiding. .»* > 


the dey rs for: a 

aright to c 

onteach of PoRTER, J. delivered the opinion of ty| 
them for the 


whole a- court. This action- commenced _ by atta) 
mount of his 
obligation. ment. The petitioner declares thatheis sun} - 
ty for the defendant, and liable to pa 
notes he has signed as such. He rae 
, judgment against the garnishee 
he may owe the defendant; and he a 
that any property in the garnishee’s hands mg 


be surrendered up to discharge the notes i 





ba? 












# 
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re} __pbligations for which the plaintiff is respon- Eastern Moray bo 
i} oe — a 
muy}. ~The attorney appolinied. to defend. the rights Sl “a 
W Ab ~ - the absent debtor, pleaded as a peremptory 
10 ... exception that from the shewing in the petition : 
tne flaincif was surety for.three other obligors, ¥ 
and. that there is no allegation théy are insol- 
ttn | a vent—and the responsibility of the plaintiff was 
| too. remote and contingent to authorize the in- 
“OU _ © atitution of a suit. : 
he | ._ «>This exception was overruled. Whereupon 
~ | the attorney filed another: that from the exhi- 
bition of the obligation declared on, it appears 
to have been signed by the plaintiff as princi- 
a pal co-obligor, and that he could not maintain +} 
tig)». this, action without shewing that he had paid 
i the debt. 
Ane When the cause came on for trial, the pi 
‘tioner offered in evidence the notes on which 
a» losait had been instituted. They were ob- 
" jected to because they did not correspond with 
or allegations of the petition, which averred 
_}, thatthe plaintiff had signed the notes as surety, ot 
when on their face they appeared to have been +4 
_ <executed jointly and severally. The objection 
, Was sustained by the court: judgment as of 








590 
Eastern Dist non-suit in favor of the defendant we . 
ae and.the to," appealed. os : 
DroKEY _»-Wethinkthe court bélow did not err inbte; 
RocERS- valing the first ex¢eption filed by the defendane 
The papas ‘of our law which gives! oh 


demnificatién when the debt is due, and tin 
paid, contains no exception, such as thategm [as 
tended for. Where there are severabijoint | [ 
debtors, the surety has a right to call on ¢ . 7 ig. 
of them for the whole amount of his obligations 4 
‘Lou. Code, Art. 3026 & 3023. ie 
The court erred in rejecting the evidenog: 
The general issue was not pleaded. ‘The. : ‘ 
oer admitted (for it did not deny) that ' 
ct, as between the parties to this suit, § 7 a. 
one of suretyship. The contract being i , i 
Udo, didnot contradict the allegation in‘t ec} 2 
~ petition. It often’happens that the several 
ligors are bound in solido to the obli , , 
the contract of suretyship exists between thea, 
It is therefore ordered, adjudged and 
creed, that the judgment of the district: 
be annulled, avoided and reversed. Anditts | 
further ordered, adjudged and decreed that thie ms | 


cause be remanded to the district court, wilh’ § o® 
d-. 
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& gtections to the judge not to reject the wets 
gem in the bill of exceptions, on thé ground. 
dt they were contrary tothe allegations. in. — 
a Bip: and it is further ordered that the 7 *~ 


ie + sepeiee pay the costs of the appeal. 
' » for plaintifis. 








‘ 
ae ; CORNIE vs. LEBLANC. 


9) Arrear from the court of the first district, ..ii¢ Sing 


ae ‘within the 


9 Porter, J. delivered the opinion of the cope of tis 


ority is @ 


d 
+ eourt. The petitioner states that one Bijotat, good witues 


| Pais of New-Orleans, being indebted to*him “a 
;, omnade his promissory note, and being‘ow thi 
| eve of departing from the state, without leaving” 
-} aby property to satisfy the claim, the petition- 
; | @s agent was about to have the person of the 
« sald Biota arrested ; that the defendantthere- 
tipon undertook and promised to:pay the said 
1 ‘. its maturity, but that he has only paid 
of the same, 
The. defendant denies all the allegations of 
_ the plaintift, excépt that he paid the sum of 
al 9 f00 on account of the maker of.tke note. 
On the trial, the plaintiff offered 1 in evidence 
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Eastern pete agent to whom the promise had been | 
—~ in order to establish the responsibility 
cors= in the petition. He was objected toa d 
» “BANC. pound that he,was.interested in the eve gp? 
| ‘the suit, because if he failed in the.’ n i ae 
would be liable to the plaintiff in dar agts Gor alt 
the unfaithful discharge of his mandate, 
court sustained the objection, and the pla 
excepted. oe 
We think the court erred. The plain 
by the petition approbating the act of the ag | 
shews that his powers extended to taking 34 
lateral security, and the rule is that ana 
while.acting within the scope of his auth 08 
is a good witness without a release. 5m} 3 
“It is therefore ordered, adjudged and 
creed, that the judgment of the district o 
be annulled, avoided and reversed : and if 


further ordered, adjudged and decreed | “H' 
this cause be remanded, with direction to tt 
court below not to reject the agent as @ ¥ i , me 
ness. And it is further ordered that th - 
pellee pay the costs of this appeal. $ a « 
Seghers, for plaintiff{—Moreau & Soule ts, 
for defendants. — woul 
a b 
4 ve 
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» | OF THE SPATE OF LOUISIANA. 
an * A : ” aie ; *- Basttern Dist 
ai of _. - RATIN wPOYDRAS. Tape aN ‘ 
oa “ 
i “ neta: from the court of the fourth district, — , 
» thejudge of the third presiding. — Theemcs 
iy of attorney 
| Magrm, J. delivered the opinion of the sierra tea 
















scot *The appellant, plainuff below, avers a cause fr 2 
rc ntinuance was improperly denied her. 
| Her affidavit stated that the counsel, whom 
ithe had employed, is absent, attending to pub- 
appease as a senator, and is in possession 
or papers: That she was not apprized of 
is intended absence early enough to send for 
Vie papers, which are necessary to her in the 
‘or to employ or instruct other coun- 
gif she were able, which she is not. The 
i fiida vit had the ordinary conclusion. © 
| The court was of opinion the counsel'was 
d to send the papers to the plaintiff, whose 
A was to procure other counsel. ; as 
's ks think the court erred, The counsel » 
My vas absent on the public servite.. Ii such 
© | aieit would be hard to compel suitors to be 
‘| athe expense of feeing other counsel, which  , 
4 | ae, as the party swears in the present case, 
; 1 void not be in the client’s power. » 
‘D1 Ibis therefore ordered, adjudged and de- = 
| VOLVILNS. 7% | ae 


4 
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‘Eastern Dist. creed, that the judgment be annulled, oy ee 7 


arch 1829. 
ek reversed ; the verdict be Set"aside, and the, 


PaTine 


rosa, tse réinanded/for new. ‘il: the liy 
paying costs in this court. : 
Hiriart, for plaintiff—Cuvillier, for defi 


ant. baal 





SAUL vs. HIS CREDITORS, 
a Se. 


Arprat from the court of the firstidis 


In case of 
exchange, if 


ties loses that 
which he was 
to receive, he 


court. The creditors of Benjamin orgiit 
ect back ¢ ; he opposed the tableau of distribution filed bya 


object ee MA 
gave in lieu Syndics, claiming a privilege on certain § 


of it,’ altho? 


the person Of bank stock. 


with whom 


he contracts The facts which have given rise to te Ie | 


is insolvent. 
) test are as follows: 


Gg. 
one ofthepar_ Porter, J. delivered the opinion of the 


On the 8th day of Notenbes, 1822," * ae 


borrowed from John Jacob Astor, © | 
York, sixty-four thousand dollars,” ‘Thiny 
thousand dollars of which were for his owt 
use, and thirty-four thousand dollars for he 
use and.account of Benjamin Morgan, se- 
curity for the payment of this money, | ay 
pledged stock of the Bank of Orleans, to the 


amount of $64,000——840,000 of which stool : 




























Die oy alll “? 
Rar we 
ual ie 
soll 
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| inhis own name, and $24,000 in the n Of Eastern Dist: . 

“al | st Morgan having thus become the mae : 

« | debtor of Saul, transferred to him in the month tg 

. of January,theh ensuing, stock to the amount “* Crditor 

«| f$10,000 to replace. the same quantity of 

Dh Saul’s, which he had pledged on account of 

4) Morgan. 3 

is On the 30th January, 1924, Saul, by act ; 
“sous seing privé, after reciting the facts above ~ 


_| sated, declared that “I do assign, transfer and 
| get over to the said Benjamin Morgan, in lieu 
“of part of the said ten thousand dollars of 
siock se transferred by him to me, all my right, - 
& | fille and interest in two certificates lodged with 
| the said Astor, viz: No, 36, dated the 2ist of 
Tanuary, 182:2, for 83 shares of stock, and No, * 
846, dated the 8th of January, 1818, for 305 
- shares of stock; on all of which only $25a 
flare has been paid, amounting together to 
$9,700, with full power to claim all dividends 
‘rising on the said $9,700 of stock, and with | 
right to demand the said certificates from the 
nid Astor at the fulfilment of: the agreement. 
entered into by the said Saul and Morgan with 
him,and with the full power to transfer the 
~ game to himself, or any person or persons, re- 








596 CASES IN THE SUPREME Counr® . J 
Bester Dit. linquishing as Thereby do all right to owns, 
“SY2" ship whatoyer in the said stock toi 4 
Morgan, his heise and.geniges, leaving aim ot a 
with the said Morgan for the differen 
tween $9,700 and $10,000, by a sepagaig, 
fer of stock, viz: 12 shares, on whichi 
$25, say $300.” — 
On the failure of Saul, Astor att 
enforce his lien on the bank stock which ij 
been pledged to him, but judgment wesw | "his 
dered against him in this. tribunal, @ BS 
ground that his contract being one of pla 
it had no force or effect against creditor | 
less recorded according to the laws of Ham! 
jana. On this judgment the Bank of Orgy ai 
granted new certificates of the stock, anit 
was sold by the syndics of Saul’s estatesame | 
king a part thereof, a1 
The syndics of Morgan state in their 
tion that his estate has a privilege on th Pn | 
transferred by him to Saul, no price or domme 
eration having been paid therefor, or thai’ 
belongs-to them; or if this pretention éalll 
be supported in law, that then the stock (al 
. ferred by Saul which was in the -hands@ 
Astor belongs of right to the creditors of I 0 i 


Sau 
vs. 
His Creditors 





4 
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et | gomyand that they are entitled to the same by Fie, ee 
aid | sight of property or privilege. Both these —~ —- 
Wiel | Gaims are denied by the representatives of ss creditors 
be | ganPs ‘estte,“and they further demand, by 
7 way of reconvention, the sum of $500, being 
| dieamount of the dividends on the stock re- 
| ‘buved to in the opposition paid by error on the 
of October, 1826, and. 9th of January, 
, to: B, Morgan, agent for the syndics of 
| ‘ie estate 
fie | © The court of the first instance sustained the 
Me | opposition; being of opinion that the estate of 
4m | Morgan could not be considered as creditors, 
at bat their claim was that of a vendor who re- 
le s the thing sold when the price has not 
ni a paid. 
mt °:From. this judgment the syndics of Saul 
have appealed, and demand a reversal of i ie 
the following grounds, 
wat Iet.The appellees have no prividaige as 
We) vendors. of the stock transferred to Joseph 
Al Saal.on the 10th January, 1824, because this 
Mae not in fact a sale made at the period of 
i... but simply a replacement of so. much 


Hock which Saul had pledged, belonging to 
himself, for the use of Morgan, and. for which 
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iene Morgan had already received the valug 
io, 4 Joamfrom Astor, - wed ys 
HiaCowitom @ 24+ Hf said: transfer can be consid ‘tua 3 
sale, thén the price had already. ‘i . ids oe 
Saul and received by Morgan i in thedoan from | 
Astor. ee 
3d. The agreement of 31st Janus | oe. 
is not a tgansfer by sale of 388. ¢ < Ya 
-bank stock, but merely an unexecute 
ment to transfer, which was nevép4 
summated, and can have no effect as fame fies 
creditors and third persons. Becausegl 
was no legal delivery, the titles, viz: t F 
ficates, were with Astor, and no use ¥ st Vi 
by Morgan of the stock, as proprietor it 
continues to stand in Saul’s name,.- " 
ceiving the dividends up to the time of hig 
ure. C. Code, 350, art:81, 306. arts, 2% 
Lou, Code, 2457, ii 
Ath. lt is not a dation neil 
ry being of the essence of this contract 
Code, 2626, 2627, 2628. Pothier ce 
vente, No. 601. 
Sth. Itcannot operate as an assignment 
cause nothing has been done by Morg 


= ris 


give iteffect. No notice has been given oat 
* 
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A evi had ‘in his’ possession the certificates | Eastern Dist. 


* See of: Orleans, while’ Saul’ Gintiensllls 
of exercise acts of ownership, and receive the 


a foal «€: Code,” 368, ‘art. 121 § 122. 


"Pou: Codex 917. 4 n. 3,51. 5,ibid, 180. 
 MGilgeThe agreement ‘cannot havé' the effect 
pf «pledge, there being no delivery of the cer- 
mm | ificate of stock, and not having been register- 
sof ‘Gin conformity with the provisions of the C. 
|| Gide, 446, arts. 6&7, 5 n.s. 609. 
‘| Mh The agreement to transfer being under 
@ivate signature unaccompanied by delivery, 
L iso date against third persons, and parol 
q 1 o0f cannot be admitted to establish,its date 
'@/ Code 306, arts, 228, 229, 2m. 3.1714 
Pid, 368, 5 tit, 423. 
| «Te counsel for the appellee has declined 
1 @ntroverting the truth of these propositions, 
contended, that the contract was one’ 
exchange, and that Morgan not having re- 
@ivéd-what he was to obtain, in lieu-of that 
‘which he delivered, has a lien on the property 
ifyet’in the hands of the syndics of Saul, or on 
ttie:proceeds if sold. 
EE The-counsel on the part of the appellant 
urges, that this was not a contract of exchange, 
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reh 1829. 
COrv~ 
Saur. : 


vs. 


His Creditors 








—~—~w other: Thét in tis instance nv stth don 
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Dit because that is the giving of one thing f 


was contemplated when Saul pledged thes 
for Morgan, ahd that the subsequent act 


relied ont Lou, Code, 2630. Pot : 
vente, 617. Domat, liv. 1, tit.3. Pi 
6, 4. , 
. These authorities, with the exceptic ic 
thier, all concur in their definition ¢ 
tract of exchange, and nearly in the sa 
guage. ‘They state it to be an 2 
tween the’parties to give one eink for an 
except it be money. Pothier states it to i 
contract where they oblige themselves 
immediately one thing for another, andi 
a particular stress on the word # 
in the sentence next following the « 
by observing that if we agree that IW 
you one thing for a certain price, in 
of which you will give me on your's 
ther thing, the agreement is not a ce 
exchange but of sale. It embraces'n sale white 
' Imake ofa thing belonging t me, and oi , 
lion en paiement on yours. — 





Sh es ay en BS - - oe bl ee. 
SRR aa rar al a Sn Tk 

ee Bi Fe Si > = im 
pe Ke * , " -y 2 e an _ 

, 3 " ti 4 : on eel Ry 
Ss 3 we ‘ & 2% % 2 

y 2 » L ~ z 

np | a . »* re ~~ 


7 seme ee 


a _ ome 





ai ‘ment for it another, as in the case put by the 
ik author, then clearly there would not have been 
a | a contract of exchange. So if any other-con- 
Ng ‘tact had been shewn to have been in contem- 
plation of the parties at.the time Saul advanc- 
: othe stock, Morgan replaced it, and Saul 
% agin conveyed stock to Morgan, we should. 
=| have given to that contract its legal effect. But 
| inthe absence of any proof to the contrary, we 
} must conclude that the acts of the parties con- 
formed to their previous understanding, and 
; “fies was-done which had been contemplated 
| whe done. ‘The act of Saul in advancing the 
iy | #ock was in nothing inconsistent with the idea 
“4 gfexchange, and did not necessarily throw the 
i | sransaction into another class of contracts. In 
| | shia. ww of the case there was an exchange of * 
,|  ihéone parcel-of bank stock for the other, and 
vi | thestock given to Morgan having been taken 
| bythe syndics of Saul, Morgan’s estate has a 
lo} right to get back that which was given in lieu 
«| ofitorits value. La. Code, 2637, 3194. 
Ivis therefore ordered, adjudged and de- 
Vor. VIL N.S. - 76 
































» 


CASES IN THE SUPREME ear 


_ Eastern Dist créed, that the judgment of the distric ie | 


1829. 
Ss be affirmed, with costs. ; Pees it 


“Slidell for ‘ syndics Of Soul iE, Y 
His Creditors Sd 3 
flies of Morgan. ; 


NOLTE & CO, vs. THEIR CREDIN 


A ty wh 
insatineue APprEaL from the court of the fit 


ney for the 
-payment ofa 


debt is not = all 
subrogated to Marty, J. delivered the ents 


the rights of , 
wolves court. We remanded this case, lately 


ing to the opinion we then a 


p. 168. 2 4 
Miller, one of the former appellant si 


plains that our directions have been 1 


- stood, and that as holder of a promis a 


of Banks, Miller §Kincaid, by 


to Reynolds, and by him discounted J 
money to pay workmen employed by thal 

as undertaker of a houso built for the ix oh 3 
he has not his proper place on the tabled | 


Our opinion declares that by an i 


rections to have the tableau amended a ¢ 


<A ICA ane . se intl 1 BE 
7 y . 


executed by,the appellant on the 9th of : Pes 


ary, 1826, and filed by the appellees, 


waived any privilege as to every item 6 his 
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‘ai gin lero 16 that date, “By this instru- Eastern Dit 
ie hiad allowed to ‘the appellees a right ow 

arty for a sum of $6000—viz: $720 9720 SEE 

,'$2250 paid to workmen, $1500the 


. 7 ‘of Banks, Miller § Kineaid’s note, ~ 


their credit’s. 


SP] an 4'$1530 the amount of a note of Reynolds, 
eh, ‘tots SY Beckman, the last note like the 
‘| proeding note having been discounted ini or: 
| abo procure money to pay workmen em- 
M | ployed on the buildings. 
| he appellant contends that having become 
ips the -proprietor of Banks, Miller & Kin- 
| ia’s note—the instrument relied on is no 
i linger i in his way, as to thé amount of said 
4} wie—and that he i is entitled thereon to the 
| pivilege which the ‘debts paid with its pro- 
| teeds have discharged—a principle which the: 
| lgment appealed from Has’ recognized i in re- 
j riwite note endorsed by Beckman, — 
“We are ignorant of any law which gives to - 
| D edpary who furnishes money for the payment 
‘ bk debt the rights of the creditor who is 
Wem thus paid. ‘The legal claim alone belongs not 
br to al Who pay a debt, but only to he who being 
- bound for it discharges it, The appellant can- 
‘Tish not therefore claim the benefit of a legal sub- 





Pees 
= 
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Fastera Dist. rogation if he has shown no converitiona] 
Sn the rights of the creditor paid -with-hisim 
Nou & Al are therefore absolutely oxtiiguithad a | 
eee ape of aa canbe exercised by ‘th a 4 
a isms ee 
‘The aang relied on shows indeed 
he consented that his claims shoul@*bepigg 
_ red to those then enumerated, but ne _ : : 
party with whose money they mig ; 
charged, could claim any rivege 
bleau.. 
It is therefore ordered, adjudged a 
creed, that the jadgment of ‘the district 
be affirmed with costs. q 
Seghers for appellant. 


” 


STEWART vs, HIS CREDITORS.» | 


An impri- : i a 
nasa deinae Apprgat from the court of the thi 


ho applies ‘ My, ort | 
Fone teneae te judge of the second peeneing. i 
of a cessie bo-~ ae 


ot have Lis «= MARTIN, J. delivered the opinion { 

ea elo, court. The insolvent is appellant fro ni ie 

notsry- ment by which the opposition of Mary Sqm 
ant, one of his creditors, to the homoloj at fists 
of the proceedings of the meeting beforet — 
notary, was sustained. ” 





| OF THE STATE OF LOUISIANA a poe i 
ew ideo smjutauitanitadonsaeen ene So 
Alero v. notery:‘All these: proceedings ous ri Creditor 
“ tohave taken place in open court, or. before 
“the judge, The act of the legislature, 2 Mar-- 

, tin’s digest, 442, requires it, and nothing au- 
| ies 1s proceedings elsewhere, 


BEAUCHAMP vs. McMICKEN. } 


> Avrmis:from the court of the third district, rallity i 


if “the judge of said district presiding. Siese hen 
was rendered 


a1 ‘Whern, J. delivered the opinion of the cn ti °° @ 
7} court This is‘an action of nullity, to setaside 
“4 a judgment obtained by the defendant against 
‘the present plaintiff. An injunction was pray- 

4 and obtained to-prevent its execution. 

~The defendant denied that the petition con- 
ihe sufficient matter to justify the plaintiff's 
ws ions—he prayed that the injunction be 

eid dissolved and the petition dismissed. It was 


“0 done, and the plaintiff appealed. 
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‘Easare Diet The suitvon which the jt wii] F 
ar tacked for in its” fore, 

Bas eyeeue the appeliee‘on a draft of Leggo; ‘Onth 

MeMicxss. lant, and by hima accepted ; which d 

pellee alleged had been lost or misldid; f 
he annexed to his petition his affiday it, Stati 
the loss or mislaying, in which he stal 
acceptance to be in the following’ wo 
accept the within draft for $350, tot 
with interest at 10 per cent, a year, rol 
date, till paid; with the understanding ‘til 
Ishould be legally dispossessed of the Tam 
purchased from the drawer): by virtdé 
judgment rendered in favor of the execute r 
S. Gall, deceased, against my vendor an 
Adams and S, Beauchamp. The petitiong 
that the appellant, relying on the truth of 
appellee’s statement, confessed judgmen 
cordingly, and afterwards the draft was di 
vered and found, and the “acceptance ai 

to be in the following words, to wit: Te 
this order for $350 on the following ca 
tions—to say, one. half of the amount, be 
$175 isto be on interest at 10. per cent, fi ; 
the first of February, 1822, if not paid be o 
and upon the express understanding that a 





Oe 


»-be met tila ac for Taner Dat je 
-of Gall’s.estate against. ‘Leggo ~~ ; 
id pase red, deisvigneceanmmitans Or 
lig ep.0 onthe land I bought, whicli was rendered" 
non commas J. nanneeaned mcd 
“+ ions of-sulliey in giventy-the snlitet 
eti ce, 507, when. the. plaintiff obtains judg- 
Bix ovithe production of forged documents, 
‘Mother ill practices. Inthe present case the 
document was not literally forged—but it was 
false,one. Whether the plaintiff availed 
self of a false document, designedly alleg- 
be the loss of the original and knowingly gi- 
{ i an untrue recital of its contents—or ‘ha- 
in meal mislaid- it--erroneously stated its 
-the: injury to. the defendant is the 
> The court who gave judgment was 
lly deceived in either case, by the act of the 
tiff, beyond the.control of the defendant. 
tare b mu: t be the basis of all judgments, and 
where } one is obtained on false documents, 
ade : b yy the party in whose favor it is render- 
fie detection of the falsity must entitle the 
posit party to relief, even where there is no 
| alic », in that who is in possession of the judg- 





C08 cases soa ae * 
Bn ment, “Fhgrubsdtie of mali f 
Pinson goee pd St OP ge be i 
NOMICEN" Teis therefore ordered, adjudged/anihiy 
creed, that the judgment of the disttigh gum 
be annulled, avoided and reversed, and: 
ceeding to give'such judgment as ¢hiéiinfiniy 
court ought, inour opinien, to have gil 
ordered that the judgment attacked ft 
be declared null and.-set aside—the iiij 
sustained, the appellee paying costs,» 
Watts 5; Lobdell, for eas Tur 


defendant. 


NICHOLLS vs. PEYTAVIN. .. 


Where an AppEAt from the court of the secon 
appea. is ta- (3 P 4 me 8 : penn 
ken for delay the judge of the eighth presiding. © “+ 
jen : | jadge of the eighth presiding 

wi e ai- 


= Ponrzr, J. delivered the opinion n¢ 
court, This is.an action ‘for servict za 
ed by the plaintiff, as an attorney and g 
Tor at law, The defendant plea the 
ral issue and prescription, The an mnt 
ed in the. account is $1185.; the i 


suits in which «the plaintiff appeared fi | 
The court rejected all these which were be ‘4 





Sora snare o rotsiia: 609 

iy preseription, and gavejudgment agaitist 
fondant for'six hundred and ten dollars’ eae 
om tld jedigigic ts defendant has ap- 
¢ piled, and we have been unable té assign any 
E | iotive for his doing so-except delay. ‘The ser- 
| yicesand their value are fully proved. 

tis" therefore ordered, adjudged and de- 

‘00d that the judgmenit of the disttict court be - 
fhed;'with costs, and ten percent. damages 
} iteon for the frivolous appeal. 
> 


ilmmnssnmeniacnal 


“Mromons 
pauiekn. 


BERGH & AL. vs. JAYNE: . 


that the debt 


, J. delivered the opinion of the's, “ve & he 


believes, is in- 
| The appellants, plaintifis below, com- syficie™* te 
i}, plain that the district judge erred in dismissing °°"**** 

ie | “deir suitby attachment,-on the ground of the 


, “4 the affidavit on which process 


parrzan. from the conrtof the first district, Anstidavit 


_ me ‘affidavit was madd by the plaintiffs’ 
gent ‘who swears the defendant resides per_ 
nan nt y out of the state, and is indebted to 


ee 


YOL VII. N.S 77 
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-- Ector i eT he act of 1805.(1 Martin's, 
~~ authorised process of s techedan ai 
Banow tat the debt, ahd absence of ed ; 
Janae or at chambers in vacation. ha Sam hme 
By an aet of the same year, idj6] wml 
clerks were authorized to take affid — can 
sue process Of a on they 
proof beingmade, > 
In 1811, id. 518, and’181%, nd tT 
plaintiff and of his agent were: ¢ preg ape | os 
mitted as proof. r " | fad 
The code of practice 244 requires the 
should swear on his knowledge. — 
The act of 1826, p. 170, requires I i Yt 
swear to the best of his knowledge and Whig | 
We think, with the appellant’s coungel,jha | ©. 
we are to be ruled by the intent of the | = oe 
ture, and that “nullity is not a “| * 
low the omission of any redundancy with whi) 
legislative and judicial proceedings ab 
but the intent of the law cannot be dis 
Accordingly, in Brides vs. Willems 
we held the affidavit of an agent, tot the be 
his knouledge,Suficient, Knowledge ind 
belief, butmot vice versa. We believe th ; 
rival of a friend when we see it annou he | 
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we know it wigan gre see him— 


Detengax, 


m if ol om ‘he respects tells him so—he . sie 
mows it when the defendant admits it and 
| 4] promises payment. — . 
oe ; We do not think the judge erred. 
ie ft 1t.is therefore ordered, adjudged and de- 
: “heat, that'the judgment of the district court 


with. costs. . 
ef for plainditenthdet for de- 


‘fandant. 





